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First presentation: Muslims in the West: how to avoid repeating history?
Abstract
Classic Muslim jurists consider all regions under Muslim domination as the Land of Islam. On the other side of the border is the Land of War, often called the Land of Disbelief that, some day, should pass to Muslim domination, and its inhabitants convert to Islam.
According to the Koran (4:97-98), each Muslim living in an infidel country must leave it and join the Muslim community, unless unable. Ibn-Rushd (died 1126) urges the Muslim authority to establish controls on roads so no Muslim can travel to the Land of Disbelief. In application of this doctrine, Muslims left countries reconquested by Christians as Sicily and Andalousia, because Muslims must submit only to Islamic authority, apply only Islamic law and be judged only by Muslim judge. Colonization of Islamic countries by European States raised the same problem. Should the Muslim countries occupied by foreign forces be considered as Land of Disbelief ? If such is the case, should Muslims emigrate from these countries?
Today, with the end of colonization, we have the opposite problem: the emigration of Muslims toward non-Muslim countries. Some of these Muslims even acquired the citizenship of these countries. There is also the problem of non-Muslim citizens that converted to Islam and the one of autochthonous Muslim minorities that live in countries with a non-Muslim majority.
A Guide for the Muslim in Foreign Countries recalls the prohibition of going to the Land of Disbelief. This book claims that Muslims must always feel a barrier between themselves and the impure Land of Disbelief. This barrier must prevent Muslims from integrating themselves into this society. Concerning those who are obliged to go to or stay in the Land of Disbelief, they must apply Islamic norms and try to convert infidels to Islam as a payment for having left the Land of Islam. Therefore, Muslims claim more and more concessions from the West, and the West is requesting that they submit to its legal system. The conflict between Muslims and the West is ineluctable. This conflict is the same as the one between Muslim countries and fundamentalist Muslims, and between Israel and Fundamentalist Jews. Jewish, Muslim and Western intellectuals should contribute to solve it. I am convinced that the creation of one democratic State in Palestine/Israel, with equal rights for all, regardless of their religion, would be an essential step for such a solution.
I. Geographic and number importance
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Total Muslims

1200 millions, 20% of world population.
Asia 

780'000'000
Africa:

380'000'000
North America

6'000'000
Latin America

13'000'000
Oceania

3'000'000
Europe 

32'000'000

Population
Muslims

France 
60,876,136
4,000,000 - 6,000,000
Germany 
82,400,996
3,300,000
United Kingdom
60,776,238
1,640,000
Italy 
58,147,733
1,000,000
Netherlands 
16,570,613 
1,000,000
Belgium 
10,392,226
400,000
Austria 
8,199,783
344,000
Switzerland 
7,554,661 
340,000
II. Where problems come from?
1) Different concept of law
A British car driver who goes to France drives on the right side without complaining. Malian family which goes to France practices female circumcision although forbidden. Muslim family which goes to France claims that its daughters should have their veil in the school although forbidden. Why Malian and Muslim families refuse to accept the French law? The answer: there is a difference in the concept of law.
For Muslims as well as for Jews, the law is an emanation from God. Human being can promulgate law only where there is gab in God's law. For both, religion means not only rituals, but also norms which must be applied in daily life.
The Bible says:
Everything that I command you you shall be careful to do; you shall not add to it or take from it (Deuteronomy 13:1).
This shall be a perpetual statute for you and your descendants wherever you dwell (Leviticus 23:14).
Quoting these verses, Maimonides (died 1204), the most famous Jewish philosopher and theologian, writes: "It is clearly stated in the Torah that it contains the Law which stands for ever, that may not be changed, and nothing may be taken from it or added to it". According to Maimonides, if one pretends the opposite, "he shall die by hanging". This punishment is also foreseen for anyone who "uproots any of our verbal traditions or says that God had charged him to interpret the Law in such and such a way, he is a false prophet and is to be hanged even though he give a sign".
The Koran says:
Those who do not rule in accordance with God's revelations are the disbelievers, […] the unjust, [...] of the wicked (5:44, 45, 47).
No believing man or believing woman, if God and His messenger issue any command, has any choice regarding that command. Anyone who disobeys God and His messenger has gone far astray (33:36).
Mitwalli Al-Sha'rawi (d. 1998), famous Egyptian sheikh and minister says:
If I were the person responsible for this country or the person charged to apply God's law, I would give a delay of one year to anyone who rejects Islam, granting him the right to say that he is no longer a Muslim. Then I would dispense to him of the application of Islamic law, condemning him to death as apostate
The Judeo-Islamic concept of the law as emanating from God is different from the concept of the law in the Christianised Western countries, a concept based on the idea of the people's sovereignty that decides the laws governing it. This concept is the result of a fierce struggle to separate church and state. But it has its seeds already in Christ's attitude towards the law. Contrary to the Ancient Testament and to the Koran, the Gospel remains mainly a moral book. Jesus was not a jurist; he never exercised a political function. He refused to deal with the law as it is clear from the adultery case (John 8:3-11) and the inheritance case (Luke 12:13-15). As there are no legal norms in the Gospel, it was easy for the Christianised countries to create their own laws, first as a decision of a dictator, and later as a popular, democratic decision. It is interesting to mention the definition of law given in the 2nd century by the Roman Jurisconsult Gaius (died 180): "Law is what the people prescribes and establishes" (Lex est quod populus iubet atque constituit). This is the basis of modern democracy.
2) Religious division of the society on the internal and external level
A) Internal religious division
According to the Koranic perception, God sent different prophets to transmit his law to humanity. Although Muhammad considers himself as the last of these prophets and his message constitutes the ultimate achievement of the previous messages, he admits that the followers of these prophets, called Ahl al-kitab (People of the Book) or Dhimmis (protected), can live in the Islamic state with some restrictions, keeping their laws and courts, at least in the family field. These are Jews, Christians, Sabians, and Zoroastrians, to whom one could add Samaritans (2:62; 9:29; 22:17). This tolerance is refused to apostates, polytheists and groups which are not expressly mentioned in the Koran. Muhammad said: "One that changes his religion, kill him". Even when such punishment is not applied in our time, apostasy has still important legal consequences on the family and inheritance level, as well as on the public function in all the Arab countries. The Islamic norms on apostasy constitute today the main challenge to Muslims as they deprive the persons from their religious freedom.
B) External religious division
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Beside the aforementioned internal division, there is an external division. Classic Muslim jurists consider all regions under Muslim domination as the Land of Islam (Dar al-Islam), whether or not all inhabitants are Muslims. On the other side of the border is the Land of War (Dar al-harb), often called the Land of Disbelief (Dar al-kufr) that, some day, should pass under Muslim domination, and its inhabitants convert to Islam. The Land of War can benefit from a treaty of peace (ahd), becoming thus a Land of Treaty (Dar ahd(.
The Koran, the Sunnah, classical as well as some modern Muslim authors urge Muslims living in Dar al-harb to leave it and to immigrate to Dar al-islam. The purpose of this migration was to protect them from persecution, to weaken the infidel community and to engage them in the effort of war of the Muslim community. They are opposed to the emigration of Muslims to Dar al-harb, unless there is a necessity.
Ibn-Rushd (d. 1126), imam of the Great Mosque of Cordoba and grandfather of Averroes, states that the obligation of migration is maintained until the day of resurrection. He urges the Muslim authority to establish controls on roads so no Muslim can travel to the Land of Disbelief.
In application of this migration doctrine, Muslims left countries reconquested by Christians. So in 1091, the Christian reconquest of Sicily was achieved after an Islamic occupation of more than 270 years. A large number of Muslims left the island and found refuge on the other side of the Mediterranean. Imam Al-Mazari, from Mazara (in Sicily; d. 1141, in North Africa) called to Muslims living in Sicily not to remain in the Land of Disbelief. With the capitulation of Toledo in 1085, the great majority of Muslims left the city. Al-Wansharisi (d. 1508), in two fatwas, says that that all those who are able to leave should not remain. He says that emigration from the Land of Disbelief to the Land of Islam remains obligatory until the day of resurrection. For Muslim jurists, Muslims must submit only to Islamic authority, apply only Islamic law and be judged only by Muslim judge, and this is possible only in Islamic countries.
Colonization of Islamic countries by European States raised the same problems as the reconquest of Sicily and the Iberian Peninsula. Should the Muslim countries occupied by foreign forces be considered as Land of Disbelief? If such is the case, should Muslims emigrate from these countries and proceed to a Muslim country? In the early years of colonialism, Muslim jurists and leaders tried to apply the rule of emigration. A considerable number of Muslims emigrated from North Africa to Turkey. In 1920, when India was declared a Land of Disbelief, a great wave of emigrants went to Afghanistan. That migration was catastrophic for them; they eventually returned to India, impoverished and frustrated. Hundreds died on the way.
Today, with the end of colonization, we have the opposite problem, the emigration of Muslims toward non-Muslim countries that previously had colonized them. Some of these Muslims even acquired the citizenship of these Western countries. There is also the problem of non-Muslim country citizens that converted to Islam and the one of autochthonous Muslim minorities that live in countries with a non-Muslim majority. Is it necessary to ask all Muslims to leave non-Muslim countries (the Land of Disbelief) and to immigrate to Muslim countries (the Land of Islam)?
Classical doctrine on migration is still alive. For example, A Guide for the Muslim in Foreign Countries recalls the prohibition of going to the Land of Disbelief. This book claims that Muslims must always feel a barrier between themselves and the impure Land of Disbelief. This barrier must prevent Muslims from integrating themselves into this society. Concerning those who are obliged to go to or stay in the Land of Disbelief, they must apply Islamic norms and try to convert infidels to Islam as a payment for having left the Land of Islam.
There is also an opposition to obtaining the nationality of non-Muslim countries because this implies the acceptance of the application of non-Islamic norms. Muslim authors request from non-Muslim countries that Islamic law be applied to their coreligionists, even to those who have the nationality of these countries, in the same way that Muslim countries apply Christian or Jewish laws to Christians and Jews living in their territories. Such claims are also expressed by Muslim immigrants themselvess.
We will see in the second presentation different fields in which Islamic norms are in conflict with Swiss laws, mainly in family and inheritance law. Such a conflict exist in all Western countries. To these conflicts one should also add the question of cemetery, veil, separation between men and women, animal slaughtering, mosque construction, etc. And as Muslims consider their Islamic norms as part of their belief, any Islamic norm can become battlefield. But to what extend Western countries can accept the application of all Islamic norms in all the fields which are covered by such norms?
Muslims in the West will grow and become an imposing minority in different countries. Religious leaders will insist on the application of Islamic norms, and in case their claims are not accepted, they may ask for territorial autonomy where they could live together according to their religious laws, and later ask for self-determination as they do in Kosovo, and they did in many Muslim ex-Soviet Republics. Would this be acceptable for the West?
The same question about the application of Islamic law can be asked in the Arab and Islamic countries: to what extend should these countries apply Islamic law? Should for example Egypt apply Islamic penal norms: cutting the hand of the thief and stoning adulterants? Or, take an extreme case, should Arab and Islamic countries apply again the norms on slavery which are part of the Islamic law? This question may seem strange, but the famous Pakistani Maududi thinks that slavery is not abolished for ever and could be established again. An Egyptian Professor proposed a law which should govern Islamic armies instead of Geneva conventions, where he would distribute the enemies' women among the soldiers as captives.
This same problem can be asked in front of Israel. To what extend Israel should accept the claims of fundamentalist Jews who consider the Bible as their constitution, as do Fundamentalist Muslims who consider the Koran as their constitution?
We have here the same question in three geographic contexts. How this question is answered in the Arab countries and in the West?
III. Answers inside the Arab countries
There are different attempts to remedy the problems created by the Islamic concept of law. Some Muslim thinkers try to divide between the two sources of Islamic law: the Koran and the Sunnah. They consider only the Koran to be the word of God, and therefore they reject the Sunnah, thus reducing the quantity of norms covered by the label "Islamic law". This is the theory of Muammar Kadhafi, his compatriot Judge Mustafa Kamal Al-Mahdawi and Rachad Khalifa. Al-Mahdawi was dragged before courts for numerous years because his book entitled "Proof by the Koran" questioned the Sunnah of Muhammad and some Islamic norms. The Court of Appeals in Benghazi acquitted him on June 27, 1999, probably for political reasons, but prohibited the distribution or the reprint of his book. Rachad Khalifa was also considered apostate but he had less luck: he was murdered in 1990.
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Muhammad Mahmud Taha, founder of the Republican Brothers in Sudan, presented a theory reducing the normative reach of the Koran. He considered as obligatory only the first part of the Koran, that was revealed in Mecca, the second part revealed in Medinah being dictated by political conjuncture. He was condemned by a Sudanese Court and hung on January 18, 1985.
More categorical, the Egyptian thinker Faraj Fodah rejected Islamic law through his critical and sarcastic writings. A fundamentalist Muslim murdered him on June 8, 1992.
Professor Abu-Zayd from Cairo University tried a liberal interpretation of the Koran. As he was not a jurist, he did not present the legal consequences of his interpretation. A fundamentalist group successfully instituted a suit for apostasy against him. This matter got to the Egyptian Court of Cassation, which confirmed his condemnation on August 5, 1996, and required the separation of Abu-Zayd from his wife. The couple left Egypt and asked for asylum in the Netherlands, for fear of being killed.
[image: image6.jpg]


[image: image7.jpg]



On the philosophical level, there have been attempts to overtly extol the abandonment of revelation and the de-sacralisation of the holy books.
So the Egyptian philosopher Zaki Najib Mahmud (died 1993), an adept of scientific positivism, believes that one should take from the Arab past or the Western present only what is useful to the Arab society. To judge what is useful and what is not, one has to consider only one reason, whatever the examined source: revelation or non-revelation. This attitude supposes the dismissal of all holiness from the past. Things must be appreciated in practice, without falsifying historic data or falling into generalizations. "The key to truth today", he writes, "is to digest the idea that we are well in transformation, therefore in mutation; so, the past cannot govern the future". He adds that in order to be able to construct a modern society, Arab countries must eradicate from their mind the idea that "Heaven ordered and the Earth must obey; the Creator drew and planned, and the creature must be satisfied with its destiny and its fate".
Husayn Fawzi (died 1988), an Egyptian freethinker, adopts a similar speech. In the Egyptian intellectual meeting with Kadhafi on April 6, 1972, he said that modern societies could not be governed by religion. "That personal conviction intervenes in the domain of human relations does not create a problem. But we should not consider that any religion directs modern society. Each keeps for himself his relation with his own God and His Apostles. But it cannot mean that any people that progresses toward civilization is obliged by principles or norms of conduct established in one time or another. I cannot admit what my reason rejects, whatever pressures the government exercises against me. My reason is the leader and the master". In fact, this philosopher rejects all revelation. At the time of my meeting with him on September 8, 1977, he told me that God had created the world in six days and that he had taken a rest the 7th day, and continuously henceforth, he is still resting. Therefore, God could not send all prophets who came after the 6th day.
IV. Reaction of the islamists

As one can imagine it, the Muslim does not accept the previously mentioned ideas. These last do not hesitate to qualify the adepts of the secularism of atheists, of unbelievers, of traitors.
In a book dedicated to mainly attack Professor Fu'ad Zakariyya, Al-Qaradawi writes:
Secularism considers that it has the right to establish the law for the society, and that Islam does not have the right to govern and to legislate, to say what is lawful and what is illicit. That making, secularism usurps God's absolute power in the domain of the legislation and the gives to the human being. She makes thus of the man God's equal who created it. Well more, she places the man's speech above God's speech, granting him a power and an expertise confiscated to God. The man becomes the sort a god governed by what he wants [.]. Secularism accepts the positive law, that does not have history, nor root, nor general acceptance, and challenge the Islamic law that the majority considers like divine, equitable, perfect and eternal law
Al-Qaradawi adds
The layman who refuses the principle of the application of Islamic law has from Islam only the name. He is undoubtedly an apostate. He must be invited to repent, while exposing to him, with supporting proofs, the points of which he doubts. If he does not repent, he is judged like apostate, deprived of his appartenance to Islam - or his "Muslim nationality", separated of his wife and his children, and one applies him the norms to refractory apostates, in this life and after his death
The Council of the Islamic fiqh academy, emanating from the organization of the Islamic conference issued the following fatwa concerning secularism in its meeting held in Manama on 14-19 November 1998
Resolution no 99 (2/11) on secularism
The Council of the Islamic Fiqh Academy, emanating from the Organization of the Islamic Conference, in its 11th session held in Manama, State of Bahrain, on 25-30 Rajab 1419 H (14-19 November 1998),
Having examined the research papers presented to the Academy in respect of "secularism" and in the light of the discussions which drew attention to the seriousness of the matter facing the Muslims Ummah,
Resolves:
First: Secularism (which is the separation between religion and daily life) started as a reaction to the arbitrary acts committed by the Christian Church in the medieval ages.
Second: Secularism spread in the Muslim countries with the force of colonization and its stooges, and under the effect of orientalism, and thus led to the fragmentation of the Muslim Ummah, to casting doubts on the true belief and to the distortion of the bright history of our nation. It also led to the spreading of misconception among the young generation that there is discrepancy between reason and Shari'a texts; and thus secularism strived to replace the perfect Shari'a by man-made laws and promote licentiousness, moral degradation and the destruction of noble values.
Third: From secularism spread destructive ideologies which invaded our countries under different names, such as racism, communism, Zionism, freemasonry, etc., which led to the dissipation of the Ummah's resources and the deterioration of economic conditions. The result was the occupation of some of our holy lands, such as Palestine and Al-Quds. This is an indication of its failure to do our Ummah any good.
Fourth: Secularism is a man-made system based on principles of atheism which run counter to Islam, in part and whole. It converges with international Zionism and calls for licentiousness. Therefore, it is an atheist sect that is rejected by Allah and His Messenger and by all the believers.
Fifth: Islam is a religion, a state and a comprehensive way of life. It is suitable for every time and every place. It does not approve of the separation between religion and life. It requires that all laws and regulations emanate from it, and that practical life follow its system whether in politics, economics, sociology, education, media, or any other sphere of life.
Recommendations:
The Islamic Fiqh Academy makes the following recommendations:
a) Muslim rulers should confront the methods of secularizing Muslims and their countries and take the necessary measures to protect them from such methods.
b) Muslim scholars should spread their missionary efforts to expose secularism and warn against it.
c) Drawing up a comprehensive Islamic education plan for schools, universities, research centres and information networks to devise one formula and one educational discourse and to stress the need for the revival of the role of the mosque, to pay special attention to sermonizing, preaching and guidance, to give preachers adequate qualifications which respond to the requirements of our age, to refute misconceptions about Islam, and to protect the goals of our noble Shari'a.
V. Answers inside the Western countries
Western thinkers are not aware of the ideological debate about the Islamic concept of law for two reasons. First, the West has forgotten the dramatic episodes, which preceded the present secularisation. They enjoy the results paid expensively by the past generations, which struggled to separate the church from the state. We have to notice that although very fierce, that struggle is probably less tragic than the struggle that the Islamic society has to go through before obtaining a separation, not between state and church (which does not exist in Islamic society) but between the state and religious laws. And this is the second reason of the unawareness of Western thinkers. They have never experienced such a situation. They do not know the difference between the two fundamental sources of Islamic law (the Koran and the Sunnah) and the Gospel. The Koran and the Sunnah are legal texts. Maybe they should remember the axiom of the Islamist groups: The Koran is our constitution. Islamic law, according to the great majority of the Arabo-Islamic constitutions, is a source, or even the source of law. To separate between state and religious laws means in fact to abandon Islam. It means apostasy, with its fatal consequences. It means atheism.
This is a tremendous dilemma, which necessitates huge efforts of rationalization and freedom of expression. These two conditions are lacking in the Arab and Islamic society. And here the Western contribution is valuable. The West has freedom of expression (although not complete) and has reached a high level of rationalization. Western thinkers should analyse accurately the concept of revelation and help Muslim thinkers to engage in such an analysis.
As a first step, I suggest that the West should begin to teach in its theological schools that the understanding of revelation as a definitive and forever enclosed text is a false and dangerous concept for humanity, that every human being has a mission to fulfil on this earth, and that the Spirit never ceases to blow. The Prophet Joel said in this respect:
I will pour out my Spirit on all flesh. Your sons and your daughters shall prophesy, your old men shall dream dreams, and your young men shall see visions. Even on the male and female slaves, in those days, I will pour out my Spirit (Joel 3:1-2).
This idea is confirmed by Paul who writes to the Corinthians: "You can all prophesy one by one, so that all may learn and all be encouraged" (I Corinthians 14:31). To consult the Bible, the Gospel and the Koran means to look at the inheritance of humanity. But this must serve to better watch ahead. It is not possible to live the present exclusively with norms of the past. This attitude would condemn humans to immobility, and therefore stagnation. Imam Mahmud Shaltut (died 1964) wrote:
One who immobilizes himself on opinions of predecessors and is satisfied with their knowledge, and their system of research and investigation, commits a crime against the human nature and deprives man of the gift of reason, which characterizes him.
If this idea is taught in the West, it can progressively spread thereafter among Muslims and Jews alike. Without it, the 21st century will be ravaged by religious wars, stirred by hallucinated and radical Jews, Christians or Muslims, all pretending to obey God's orders, given long ago.
My suggestion aims to create the pre-condition for the birth of a Siècle des Lumières in the Arabo-Islamic society as well as in the Jewish society.
Although this aim is primordial, it may take a lot of time and energy… and perhaps many sacrificed lives. In the meantime, Western societies have to protect themselves from the catastrophic consequences of the Islamic concept of law on their democratic systems and their territorial integrity. Preventive measures have to be adopted on the legal level. They must impose the respect of their laws by Muslims who live inside their borders and be very careful of any claim of this community, which infringes the secularity of the law. They should not give their nationality to those who consider their religious norms superior to the state's norms. Certainly, a Muslim should not be required to eat pork or drink wine to obtain naturalization. But is it not right to ask him to respect fundamental principles such as freedom of religion, and the norms that ensue? For example, a Muslim that refuses his son the freedom to change religion at the age of sixteen, or refuses that his daughter marries a Christian, should not be naturalized. An imam who would marry the couple prior to the civil marriage must not only be excluded from naturalization, but also forbidden to live in Western countries. It would be necessary to determine the foreigners' norms, which enter into conflict with Western norms, and see which ones the foreigners must ultimately respect.
This rigor must also be observed in regard to claimants of political asylum. Article 2 of the Convention relating to the Status of Refugees states: "Every refugee has duties to the country in which he finds himself, which require in particular that he conform to its laws and regulations as well as to measures taken for the maintenance of public order". I have to insist on the question of cemeteries. Western countries are more and more inclined to erect cemeteries exclusively reserved to Muslims. Cemeteries are the mirror of what should be the relations between living persons. Muslims refuse to be buried with misbelievers as a consequence of their religious ideology, which separates between believers and unbelievers (a form of apartheid). These cemeteries are just one part of many claims that will soon come on the table. Therefore, I propose that all religious cemeteries be abolished, including the Jewish cemeteries. Any request for a religious cemetery should be considered as an infringement to the law against racism and discrimination. We have to notice that, unfortunately and naively, the Churches are generally in favour of Islamic cemeteries.
The second point on which the West has to insist is mixed marriages. I am not opposed to mixed marriages between Muslims and non-Muslims. But we have to be aware that the present situation is discriminatory. Muslim men marry non-Muslim women but they refuse that Muslim women be married to non-Muslim men. These men are in fact obliged to convert to Islam if they want to marry a Muslim woman. On the other side, children resulting from these mixed marriages are always Muslim, and they have no choice to change their religion. Therefore, I propose that the state imposes a contract of marriage in which both partners engage to respect the law of the country where they live. Any coercion to convert a person in order to marry must be harshly punished.
I must caution against inter-faith dialogue if it is not founded on frankness and the respect of human rights. Christian Churches do a dis-service to their followers and Muslims when they adopt flattering speech and sustain Muslim demands without accounting for ulterior motives and consequences. Very often this dialogue only serves to travel and eat well. It is sufficient to note that decades of inter-faith dialogues between Church leaders and Muslims have not even successfully put an end to abuses of Muslims who marry non-Muslim women, but forbid the marriage of a non-Muslim man with a Muslim woman.
If the Western countries have to take all possible precautions regarding Muslims to avoid the implosion of their democratic systems and the disintegration of their territories, they also have to adopt a position of justice in their international relations. Unfortunately, the Western partiality has damaging consequences for the relations not only between Muslim minorities and Western countries, but also between non-Muslim minorities and the Muslim states.
Second presentation: Muslim minority in Switzerland: Challenges and propositions
Abstract
Traditionally Christian, Switzerland is today a multi-confessional country with numerous sects. Because Switzerland is a secular state, religious communities have no legislative function. The Catholic Church for instance has religious courts, but their decisions are not enforceable.
The new Swiss Constitution in force since January 1, 2000 is based on the idea that Switzerland has surpassed the religious conflicts that the old constitution tried to remedy. Although the new constitution comments on freedom of conscience and worship and specifies that the regulation of the relationship between Church and State is a cantonal matter, it wrongly omits the question of the “encroachments by religious authorities on the rights of citizens and the State,” as was written in the 1874 Constitution.
Because of this and because of the large increase in the immigration of Muslims to Switzerland, there are now a number of challenging issues that exist between Switzerland and its Muslim minority. These challenges are generated by the Islamic concept of law which grants “God’s law” the priority over the State’s law. If this community pursues present growth without adapting its system of values, it will represent a real risk for the Swiss legal and democratic system. It requires particular attention on the behalf of authorities and intellectuals and a constant affirmation of the principle of the secularism of the law and state in order to avoid the sectarian leeway.
I. Facts and legal evolution
Year

Total Population
Muslims
1970
 
6'269'783

16'353
1980

6'365'960

56'625 

1990

6'873'687

152'217
2000

7'204'055

310'807
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Traditionally Christian, Switzerland is today a multi-confessional country with numerous sects. It passed through periods of conflict between Catholics and Protestants that threatened its territorial unity. The Constitution of 1874 endeavoured to curtail the religious communities by confiscating their power concerning the civil register (article 53 par. 1), marriage (article 54), jurisdiction (article 58 par. 2) and cemeteries (article 53 par. 2), by guaranteeing freedom of religion and worship (article 49), by assuring the maintenance of public order and confessional peace between various religious communities and uninvolvement of ecclesiastical authorities in citizens' and State's rights (article 50 par. 2). As Switzerland is a secular State, religious communities have no legislative function there. Although the Catholic Church in Switzerland has religious courts, their decisions are not enforceable.
The new Swiss Constitution of 1998, in force since January 1, 2000, that you may read also in Arabic Arabe (version non officielle), is based on the idea that Switzerland has surpassed the religious conflicts that the old Constitution tried to remedy. Commenting on the article on freedom of conscience and worship, the Message of the Swiss Federal Council optimistically states that the new Constitution "puts emphasis henceforth on individual religious freedom rather than on guaranteeing religious peace, which is no longer a menace as in the past". For this reason, it guarantees various rights without lingering on obstacles in realizing these rights, nor in evoking the jurisdiction of the Church or the question of the cemeteries.
If the relations between Catholics, Protestants and the State became more cordial, Switzerland must now face newcomers on the religious scene such as the sects, whose danger was clear after the massacres perpetrated in October 1994, in December 1995 and in March 1997 in three countries: Switzerland, Canada and France, by the Order of the Solar Temple, founded in Geneva in 1984. These three massacres caused the death of 74 people, 19 of them being Swiss. There is also the Muslim community living in Switzerland or cases implying Muslims living abroad which represent a challenge to Swiss law and courts as we will see regarding family and inheritance law.
II. Recognition of Islam by Switzerland
The Islamic Cultural Foundation of Geneva states that one of its objectives is “to make a pressing effort so that the Swiss government recognizes the Islamic religion as an official religion, like other religions in Switzerland and to dedicate cemeteries reserved for Muslims in all Swiss cities”.
During the 150th anniversary of the Swiss Federal State, in Forum 98 held in Brig September 18th and 19th, 1998, Fawzia Al-Ashmawi asked Flavio Cotti, then president of the Confederation, the following question:
As Muslim population in Switzerland is the third largest religious community... is Switzerland considering an official recognition of Islam as a religion of the Swiss population?
Flavio Cotti answered her:
The Muslim community of Switzerland has the right to be recognized and integrated into our society, but the Swiss government does not recognize any religion. We are a neutral country and we adopt secularism. We are a democratic and federal government that grants to every canton and each municipality the freedom to determine its involvement with different religious communities. So this recognition is not the task of the federal government, but of the cantons and municipalities.
In spite of the clarity of this answer, Fawzia Al-Ashmawi insists on the question of recognition. She thinks that the “non-recognition of Islam as one of the religions of the population of Switzerland is the basis of almost all the social discriminations against Muslims living in this country”. In an interview she had with Ismail Amin, president of the Union of Muslim organizations in Zurich, he affirms that the objective of his organization is to obtain an “official recognition of Islam, as a religion of the population living in Switzerland”. He adds:
Once the official status is achieved, we will be able to ask for:
-
The establishment of a real mosque that will be an institution with a place of prayer, a library, a school to teach Arabic and Koranic sciences, a social service, a meeting room.
-
The creation of a chair for Islamic Sciences in the Faculty of Theology in a German-speaking canton and another chair in a French-speaking canton. These chairs must be financed by Swiss authorities, as are the chairs for Hebrew and Christian studies.
-
The perception of a tax that will be a part of the zakat (obligatory alms), similar to the ecclesiastical tax allocated for the Churches of the country.
-
The establishment of a cemetery where Muslims may be buried according to Islamic tradition.
One can read many similar declarations by other Muslims in Switzerland. Neither Fawzia Al-Ashmawi, nor Ismail Amin specify what they mean by recognition of Islam. Both are of Egyptian origin. They probably think of the Egyptian model where “Islam is the religion of State… and the principal source of legislation is Islamic jurisprudence” (article 2 of the Constitution), the two elements being united between them. Do they ignore that Switzerland is different from Egypt in spite of their long sojourn in Switzerland?
Insistence by Muslims for Swiss recognition of Islam, and not of the Muslim community, can be explained by the fact that they are not structured on the cantonal or federal levels. Therefore, they present themselves as a large number of persons instead of a structured group. By addressing themselves to the Confederation, they would probably want bypass the different cantons with their very varied systems, and ask, once that Islam is recognized, that the Confederation adopts laws and measures imposed to all the cantons. It is not excluded that they would like to apply the Islamic family law instead of the federal one: since you recognize Islam, you have also to recognize Islamic law, which is part of Islam! One implies the other! It is not therefore a simple ignorance of the Swiss legal system on behalf of Muslims, but a stratagem aimed at getting round the Swiss legal system.
It is for the cantons to consider the manner of regulating the different religious communities, taking into consideration historic tradition, while respecting the fundamental rights, in particular freedom of religion and worship and the principle of equality. The Constitution does not force the cantons to observe total religious neutrality. They may decide to bestow a public statute to certain religious communities and not to others. One notes that there are as many systems as cantons. The cantons of Neuchâtel and Geneva do not bestow any public statute to religious communities. In most other cantons, the two main traditional Churches benefit from a public statute. It is also the case for the Catholic Church and the Jewish community in some cantons. Thirteen of the 26 cantonal Constitutions foresee the possibility of bestowing the public statute to other religious communities. Thus in four cantons, the Jewish community received the public statute.
In any case, the cantons do not recognize a religion, but rather a religious community, implying a democratic organization with by-laws that define modes of adherence and representatives. Such a community must present a request to obtain the public statute. It is not therefore ever a question of abstractly recognizing Islam, Catholicism, Protestantism or Judaism. Nothing forbids the Muslim community from applying for the public statute where the canton permits it, but it must organize itself first and have representatives. It is only in case of dismissal of such a demand, that this community can complain about discrimination.

In addition to the possibility of obtaining a public statute, the Muslim community has the right to organize itself, on local, cantonal or federal levels, as a foundation or an association according to article 52 CCS. This right is guaranteed not only for citizens, but also for foreigners. Switzerland differs from most Muslim countries where the creation of a foundation or an association is submitted to previous authorization on behalf of the State that exercises control over its activities. This situation could probably explain why Muslims ask for recognition on behalf of “Switzerland”, being ignorant of the difference between Muslim countries and Switzerland.
We favour separation of Church and State as practiced in Neuchâtel and Geneva. For us, any religious community, including Muslim community, must finance its activities and religious personnel by contributions of its members. It is necessary to add that if one bestows any public statute to the Muslim community, one risks to open the door to claims without end on its behalf, notably the change of laws concerning the family (as authorization of polygamy and repudiation), the establishment of religious court, etc. This community will then constitute a State in the State, as one will see it in the following point.
III. Recognition of Switzerland by Muslims

Let us recall first of all that the Arab-Muslim world recognizes to the Muslim, Christian, Jewish, Samaritan and Zoroastrian religious communities, legislative or even judicial autonomy more or less extended in the field of family law, which is considered as part of the religious freedom. A Muslim is held to submit to his religious law and jurisdiction; otherwise he is taxed of apostasy. Muslims in non-Muslim countries would like to have similar privileges as those recognized by non-Muslims in Muslim countries, in virtue of the principle of reciprocity and religious freedom. As we have seen, the reticence of Muslims facing emigration has mostly been the fact that they will not be able to abide to Islamic law and jurisdiction in non-Muslim countries.

The Muslim legal concept undermines a main attribute of national sovereignty. Switzerland dispossessed Churches of civil register, marriage and jurisdiction as we saw above. When the Pope of Rome declared in 1870 the dogma of infallibility, Switzerland became alarmed, fearing a breach to its sovereignty. For Switzerland, the law and courts emanate from the people, and not an outside power, such as the Pope, representative of Christ, or Allah in person. A Muslim community that would want to apply in Switzerland the Islamic law - whose formulation has not been made by the Swiss people -, and create its own courts would propose to return Switzerland again to the situation that prevailed before the Constitution of 1874.

Fawzia Al-Ashmawi considers that Switzerland discriminates Muslims living in Switzerland by applying to them its law especially concerning marriage, divorce and inheritance. To the question of “what new legislations are necessary to integrate Muslims in Switzerland?”, Sheik Yahya Basalamah, Imam of the Islamic Cultural Foundation of Geneva answers:

First the official recognition of Islam by the Swiss authorities that will integrate the 2nd generation Muslims into the country. I also think that the mechanism of secularization must be more moderated and flexible so that Muslim identity can be adapted to this mechanism.
In an article titled “Islam proposes to the West a dialogue without compromise”, Hani Ramadan thinks that the system constructed on democracy and human rights creates emptiness, and this emptiness must be filled by religion. However, he pursues, “the return (of the West) to Christianity would be a solution. But the Christian faith, by giving back to Caesar what belongs to Caesar, disengaged itself completely from history. The State has put aside the Church, marginalized it and compromised its authority. As for Judaism, it remains attached to an obsolete idea of an elect race, that considerably reduces the extent of its message”. Islam alone remains able to propose faith, morals and “a system of laws… a government that does not reject the democratic principle of elections, but which considers divine law alone as sovereign. It is effectively a comprehensive system which questions the principles of secularism”.
Tariq Ramadan, Muslim activist and brother of Hani Ramadan, wrote:
When individuals or Muslim associations challenge the public authorities to find solutions to various problems, they do not translate a will to be treated differently; well rather – since they are going to live here – they ask that one takes in consideration their presence and their identity in the setting of laws elaborated in their absence.
Certainly, Swiss laws have been elaborated in the absence of Muslims. But now Muslims are there; what can they do? Must they simply accept these laws, or impose their own laws? Tariq Ramadan wrote that the Muslim must not only accomplish the worship practices (prayer, fasting, obligatory alms and pilgrimage), but also respect other Islamic norms regarding social affaires: marriage, divorces, contracts, trade, and so forth.

Unless a poll among Muslims, it is not easy to know to what extend Muslims follow the ideas of Hani Ramadan, Tariq Ramadan and Hafid Ouardiri. But it often happened to us to hear Muslims saying that they refuse to submit to the unbelieving laws and to be judged by the unbelievers' courts.
Il y a 15 jours, une famille arabe de 30 personnes a obtenu de Glacier 3000 deux cabines exclusives pour accéder au glacier, l'une pour les hommes, l'autre pour les femmes, et nécessairement conduite par du personnel féminin, rapporte la revue touristique «Hôtel Revue» à paraître aujourd'hui. Une demande non problématique selon Glacier 3000, au motif que de toute façon l'entreprise dispose de conductrices. 
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IV. Freedom of religion
1) Islamic norms
Any individual is free, or even encouraged, to become Muslim. This freedom to become Muslim and its advantages contrast with the prohibition to leave Islam and its disadvantages that carries the threat of death of the apostate.
These Islamic norms are the basis of controversies that took place at the time of discussions of the Universal Declaration of Human Rights, whose article 18 stipulates:
Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.
The mention of the freedom to change his religion or belief provoked a very quick Muslim reaction, notably from Saudi Arabia, sustained by Iraq, Syria
 and Egypt
. The same problem was raised during the discussion of the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief of 1981
.
2) Swiss norms
The Islamic norms, that recognize a uni-directional freedom favouring Muslims, are contrary to international and Swiss norms.

In Switzerland, anyone can become Muslim, and Muslims are known to extensively proselytize, even in jails. The few Muslims converted to Christianity in Switzerland keep secret their origin, fearing reprisals on behalf of Muslims. Whereas converts to Islam overtly participate in broadcasts of radio and television to praise the merits of Islam, a Christian of Muslim origin would never dare doing the same. No Muslim religious leader in Switzerland denounced the Islamic norm of apostasy.
Challenged by Jacques Neirynck, Tariq Ramadan tries to explain this norm in a diplomatic way:

One often says that Islam forbids apostasy and one refers to certain scholarly opinion that has a literal and strict analysis of tradition of the Prophet affirming, “One who changes religion, kill him”. This type of reading exists and no one can deny that certain authorities were held or hold themselves again to this first and literal sense. Other Islamic scholars over the centuries interpreted this hadith [narrative] differently through a contextualization, which is necessary to understand it… They have shown that one who would leave the faith for personal conviction without trying to betray Islam and Muslims thereafter, in any way, this individual does not enter into the category of the aforesaid hadith. They rely on the Koranic verse, which indicates that God alone judges such act. The necessary attitude is therefore a minimal respect for the faith that one leaves and a sensitivity by those that continue to practice it
.
Tariq Ramadan does not specify in what consists this minimal respect. Would a Muslim who becomes Christian have to hide his new faith or at least not overtly profess it, for fear of hurting a Muslim? Elsewhere, Tariq Ramadan writes:

The duty of the Muslim is to spread the Message and to make it known, no more no less. Whether someone accepts Islam or not is not the Muslim’s concern, for the inclination of every individual heart depends on God’s Will. … Muslims are asked to spread the knowledge of Islam among Muslims as well as non-Muslims. The mu’min [believer] is the one who has known and eventually accepts, whereas the kafir [unbeliever] is the one who has known and then refuses, denies
.
One thus falls into the awful believer / unbeliever categories. The term kafir, the biggest insult in the Arabic language, applies equally to Christians or Jews that do not want to become Muslim.

V. The conflicting norms in family and inheritance law
1) Celebration of the marriage
A) Islamic norms
In most Muslim countries, a religious authority or a civil authority with religious connotation generally celebrates the marriage. Even though these countries insist more and more on the necessity to write down the marriage in a State register, they still admit today the so-called customary marriage which is established in the presence of two witnesses, as long as it is not contested on behalf of the two spouses. These marriages are formed and dissolved without any control on behalf of the state or the family; they imply social insecurity for the women. Some Swiss ladies, in search for sexual adventures, already fell into this trap during their travels in Egypt.
B) Swiss norms
In Switzerland, marriage is a legal and binding institution. The celebration of marriage is the exclusive prerogative of the civil status officers, whatever the religion or citizenship of the partners.
It is forbidden to any foreign diplomatic or consular representative in Switzerland to celebrate marriage, even for their citizens. Furthermore: "a religious solemnization of the marriage can only take place after the solemnization before the civil status officer". This religious solemnization is an optional formality with no legal consequences.
If the spouses get married in Switzerland before an imam, without having concluded the civil marriage beforehand, Swiss law does not recognize such a marriage, which can have some unpleasant consequences, notably for the woman abandoned by her husband. On the other hand, the imam exposes himself to penal sanctions and his residence permit may be withdrawn.
Concerning a customary marriage concluded between a Swiss lady and a Muslim man in Egypt, there has, until now, no court decision been issued relating to its validity, but I have been consulted several times on it. I generally advise Swiss ladies not to proceed with any registration of this marriage at the Swiss Embassy or authorities, not to take the "customary husband" into Switzerland, who may invoke his marriage at the Swiss embassy or authorities, and to cut all relations with him. In this way, the marriage remains without any effect. I also advise them not to announce to him their next visit to Egypt because he may denounce her to the police for polyandry if he finds her with another man.
2) Religious obstacles to the marriage
A) Islamic norms
Islamic law recognizes obstacles to a marriage because of religion. The norms concerning this matter can be summarized as follows:
- 
Sunnites admit the marriage of a Muslim with a non-Muslim monotheist (Jewish or Christian). A Buddhist that wants to marry a Muslim must previously convert to Islam or another monotheist religion (Judaism or Christianity). The non-Muslim monotheist woman can keep her faith while marrying a Muslim Sunnite, but he should not hide his wish that such a marriage will lead her to convert to Islam. Even in the absence of pressure, the woman will feel practically constrained to become Muslim if she does not want to be penalized in inheritance law and the care of the children.
- 
The Shiites permit a marriage of a Muslim man only with a Muslim woman. If a Muslim marries a Christian woman, she must convert to Islam first, otherwise the marriage is not recognized.
- 
A Muslim woman can only marry a Muslim man. A non-Muslim man, whatever his religion is, that wants to marry a Muslim woman, must previously convert to Islam. One example is the case of the French philosopher Roger Garaudy, who converted to Islam and married a Muslim woman from the family Al-Husayni of Jerusalem. As no one can abandon Islam, the Muslim woman cannot convert to her husband's religion.
- 
If a non-Muslim woman married to a non-Muslim husband becomes Muslim, her marriage is dissolved, except if her husband accepts to follow her in her new religion.
- 
A person who abandons Islam cannot contract to a marriage, being either punished to death or confinement to life, or at least being considered dead. If the apostasy happens after the marriage, it is dissolved. If a Christian converts to Islam to marry a Muslim woman, and comes back to his religion of origin thereafter, he is considered as apostate. Therefore, his marriage is dissolved immediately. The same happens to a Muslim husband who adopts positions judged to be contrary to the Islamic religion.
Badran, law professor at the University of Alexandria and the Arab University of Beirut, recommends the death penalty against the non-Muslim man who marries a Muslim woman. This would be, according to him, the most efficient means to impede non-Muslims from attempting to dishonour Islam and Muslims.
B) Swiss norms
Article 54 par. 2 aCst stipulated: "The right to marry may not be limited for religious or economic reasons …". Article 14 nCst says: "The rights to marriage and family are guaranteed". Although it is not as precise as the former one, this article expresses the same idea. Therefore, the religious obstacle to marriage foreseen by Islamic law is not admissible in Switzerland. A Muslim woman can marry a non-Muslim man in Switzerland. However, in some traditional communities, she may risk kidnapping, or even being killed by her parents and her coreligionists.
As noted, Sunnite Islamic law allows a non-Muslim woman to marry a Muslim man without necessarily changing her religion if she adheres to a monotheist religion (Jewish or Christian). Despite that, the wife is invited to convert to Islam, with more or less insistence, when the spouses contract a religious marriage before a Muslim religious authority or a consulate of a Muslim country after the civil marriage.
To avoid these problems, many Swiss men convert to Islam for show, often without realizing the legal consequences of their act. Indeed, they cannot return to their original religion.
Some wonder what the sense of a conversion to Islam is, if the Muslim authorities know that it is merely formal. In fact, if a non-Muslim converts to Islam, even though it is only for show, his children will inevitably be Muslims according to Islamic law and will forget why their father had converted; they do not have the right to change their religion at any time of their life.
I asked Hafid Ouardiri, spokesman of the Islamic Cultural Foundation of Geneva, if the Mosque of Geneva was ready to declare that a Muslim woman has the right to marry a non-Muslim man. He reacted violently and said that such a declaration will never be made. Hani Ramadan, brother of Tariq Ramadan and the director of the Islamic Centre of Geneva, says:
A non-Muslim does not believe in the prophecy of Muhammad. He will have difficulty therefore sharing his wife's religious feelings. The education of children will create a problem. On the contrary, the Muslim, if he takes as wife a Jew or a Christian, fully recognizes the prophecy of Moses or Jesus. He should not only respect his wife's belief, but also give her means to live in conformity with her convictions. Some Muslim jurists even say that he has the obligation to take his wife to her place of worship (church or synagogue) if she wants it. What better proof of tolerance?
Hani Ramadan forgets that the Swiss Constitution guarantees to a Muslim woman who marries a Christian respect of her religion. In Switzerland, as regards the education of children, it must be decided by both parents, whereas in Islamic law, only the Muslim partner decides.
We can understand the reticence of the Swiss Muslim religious authorities to denounce Islamic religious discrimination in this domain. If they did not claim it, they would be disavowed by their community, or at least lose the financial support by Muslim countries. On the contrary, one does not understand why the Federal Commission Against Racism does not denounce this norm.
3) Temporary or enjoyment marriage
A) Islamic norms
The Shiite Islamic law knows a form of marriage called zawaj al-mut'ah (literally: enjoyment marriage) often translated as temporary marriage. This kind of marriage is defined expressly in the Iranian Civil Code. According to this code, the husband would be able, in addition to the four regular wives he is permitted to marry in Islam, to take other women in temporary marriage, a union that can last for only one hour or as long as several years, depending on the circumstances in which he finds himself. Some do not hesitate to call this marriage prostitution.
Temporary marriage is forbidden in Sunnite Islamic law. But Sunnite religious authorities allow their coreligionists who live in the West for studies or a mission, to marry a monotheist non-Muslim woman with the explicit intention of separating from her once they finish their stay abroad. Such a marriage permits these students the loophole of engaging in sexual intercourse without technically breaking Islamic law, which of course forbids sexual intercourse outside of marriage.
B) Swiss norms
There has been a case of a temporary marriage of an Iranian couple living in Switzerland. After a long cohabitation, they decided to conclude a temporary marriage for fifty years. But they began quarrelling and decided to separate. For this, they asked the Swiss Institute of Comparative law a legal opinion whether they were considered to be married in Switzerland. In a legal opinion of 2005, the Institute said that the clause limiting the duration of the marriage is null and void, but the marriage itself is valid and cannot be dissolved at the term fixed by the spouses. The federal office of Civil state adopted the same position.
4) Polygamy
A) Islamic norms
The Koran limits the number of women a man can marry at one time to four. However, it recommends to only take one woman if one fears not to be equitable with them (4:3) while adding: "You can never be equitable in dealing with more than one wife, no matter how hard you try" (4:129). In addition to these four women, a man could marry an unlimited number of slaves. Among Shiites, a man can even now marry an unlimited number of free women in temporary marriage. The woman, on the other hand, can marry only one man at one time. A woman who marries two men is considered an adulteress, liable of lapidating in certain countries such as Saudi Arabia or Iran.
Polygamy is forbidden in Tunisia and Turkey. In this latter country, however, polygamy is still practiced and the State promulgates from time to time decrees aiming to legitimize the children born out of such marriages.
B) Swiss norms
In Switzerland, polygamy is contrary to the principle of equality affirmed by article 8 nCst. Besides, it constitutes a penal offence according to article 215 of the Penal Code that stipulates:
Whoever, being already married, marries another person shall be confined in the penitentiary for not over five years or in the prison for not less than three months.
The unmarried person who knowingly contracts a marriage with a married person shall be confined in the penitentiary for not over three years or in the prison.
Article 96 CCS foresees: "Whoever wants to get remarried must establish that his previous marriage has been dissolved or annulated". Article 105 par. 1 adds that the marriage must be annulated "when at the time of contracting the marriage, one of the parties thereto was already married or that the previous marriage was not dissolved by the divorce or by the death of the other spouse". The proper authority of domicile or any one who has an interest in the matter may bring suit for annulment of marriage (article 106 par. 1). The prohibition of polygamy also applies to foreigners that would like to contract a polygamous marriage in Switzerland.
In some cases, foreigners, already married in their country of origin, marry a Swiss woman while hiding their first marriage to get a residence permit. Once having a permit, they divorce and take their first wife into Switzerland. A Swiss national may also contract a marriage abroad and then, without declaring the first marriage, contract another marriage in Switzerland, the first marriage being discovered by intervention of the first spouse. In this case, the second marriage is of course void. Indeed, bigamy is punishable even though the first marriage had been contracted abroad, so long as the Swiss law has recognized it.
Far from condemning polygamy, Hani Ramadan, director of the Islamic Centre of Geneva, a Swiss citizen, made an advocacy in its favour.
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5) Dissolution of the marriage
A) Islamic norms
Islamic law foresees three main ways to dissolve marriage: repudiation, ransom and divorce.
Repudiation is the recognized right of a Muslim man, and his alone, to end marriage by a one-sided declaration, without justification and without appearing before a court. It can be very well either definitive, or revocable in a certain lapse of time again by a one-sided decision by the husband. It can be exercised by the husband or by a delegate.
The woman can negotiate with her husband repudiation against remittance of a sum of money. Some qualify this procedure as "divorce by mutual consent". The term "ransom" would be more appropriate. Indeed, the Koran uses the term iftadat (2:229), evoking the ransom paid for a prisoner's liberation. Even though the woman expresses her will to end the marriage, the husband remains master of the situation: without his agreement, the marriage cannot be dissolved.
Divorce, contrary to the two previous procedures, is dissolution of marriage pronounced by a judge on the basis of motives foreseen by law. The woman, who wants to part from her husband, if she does not manage to get her freedom by ransom, must necessarily address a court to expose reasons for which she wishes to dissolve the marriage. A husband who does not want to assume liabilities that are incumbent to him in case of repudiation may also use the divorce.
B) Swiss norms
In Switzerland, a divorce can only be pronounced by judges. But in this respect one must distinguish between what happens in Switzerland and what happens abroad.
Some Muslims living in Switzerland repudiate or divorce amicably either before an imam or a consulate of a Muslim country in Switzerland. Such a procedure is not admitted in Switzerland and the spouses remain married in the eyes of Swiss authorities.
Some Muslim couples living in Switzerland go to their country of origin or hire a lawyer to dissolve their marriage before a Muslim court, believing that it is more in accord with their religion. Such a process, while done in good conscience, can have some tragic consequences for the woman, because the material consequences of such a divorce received abroad are unfavourable for her.
Some Muslim husbands living in Switzerland go to their country of origin or select a parent in order to get repudiation, which is then being communicated to the woman. Thinking that he thus freed himself of his wife, the husband hurries to contract another marriage abroad and tries to bring his new wife into Switzerland. He discovers that neither the repudiation nor the new marriage is being recognized in this Western country.
Today, for reasons of the Swiss divorce procedure’s laxity, which became as simple as the Muslim repudiation in case of mutual consent of the two spouses, the Swiss doctrine is shared regarding the recognition of repudiation made abroad, notably when there is consent of both parties.
6) Authority of the husband over his wife
A) Islamic norms
When a girl marries, she passes from her father's control (or that of her male guardian) to her husband's authority.
Although the Muslim woman currently can occupy all social functions, the husband retains the right to forbid her to work out of the house and can oblige her to make her religious duties.
An Egyptian professor of Al-Azhar still teaches his students that the husband has to care for his wife. She is thus not required to work. However, if the woman has no support (a husband, a father, a brother, a parent), she can work in the strict setting of Islamic morals.
B) Swiss norms
The new Swiss Constitution guarantees the equality of man and woman (article 8) as well as the freedom of religion. With regard to work, article 167 CCS stipulates: "in the choice of a profession or occupation and in the exercise of these activities, every spouse has consideration to the person of the other spouse and to the interests of the marital union". The Message of the Swiss Federal Council adds: "in case of a lack of understanding, it is necessary to make prevail the individual freedom".
Swiss law is applicable for Swiss citizens as well as for foreigners living in Switzerland, whatever their religion. The Muslim husband cannot invoke Islamic law that awards him authority over his wife. He will not be able to forbid her to work, nor to impose on her religious duties.
The practice, however, can differ from principle, whatever the national or religious adherence of the spouses is. Women cannot always address themselves to judicial authorities or the police to claim their rights. Those that do, may expose themselves to reprisals by of their husband and incur the threat of divorce.
7) Relations between parents and children
A) Islamic norms
Islamic law distinguishes between guardianship (hadanah) and paternal authority (wilayah). Muslim state norms look alike on the essential points: the mother holds the child's guardianship for a limited period, and that period can either be reduced if the mother is not Muslim, or suppressed if the mother apostatizes. The paternal authority remains in the father's hands. Children must be raised in the Muslim religion. Parents do not have another choice if one of them is Muslim, and the child cannot opt, once adult, for another religion. In case of apostasy of the father, he loses paternal authority as well as guardianship.
B) Swiss norms
According to article 297 par. 1 of the Swiss Civil Code, "during the marriage the parents exercise the parental care jointly". A child who completed his or her sixteenth year has the right to choose his or her faith. If the spouses’ opinions diverge in this domain, it is on them to look for understanding. In disagreements on important questions, they can, if the case arises, resort to an office of consultation or solicit judicial mediation..
As one notes, the Swiss norms are not compliant with Islamic norms. How is the conflict resolved between these two norms?
Mixed marriages present us with problems in this field. The Muslim husband generally requires that his children be educated in Islamic religion, requiring the non-Muslim spouse to accept, which she often agrees to easily. If the two spouses do not agree, they generally decide to divorce. In one actual case, the Muslim father wanted to mark his son religiously through circumcision, but the Christian mother was opposed. The two ended up divorcing and the child was assigned to the mother. I have been consulted concerning two marriages in Italy and Belgium in which divorce was requested by the wife because of male circumcision. Such cases are difficult as Western laws do not prohibit male circumcision and sometimes the judge favours this practice. In the Belgian case, the deciding judge was Jewish.
With regard to the father's authority on the marriage of his children, Muslim parents living in Switzerland cannot force their children to get married, and they cannot oppose their marriage, for example with a non-Muslim. To solve this problem of conscience, some Muslim parents send their daughters back to their country of origin to impose on them a marriage arranged by the family.
One of the sharpest problems is child abduction. No Muslim country signed the Hague Convention on the Civil Aspects of International Child Abduction.
8) Matrimonial regime and economic relations
A) Islamic norms
In Islamic law, the legal regime is the separation of goods. This means that every spouse keeps the property of his possessions acquired before or during the marriage. This system penalizes the woman if she remains at home, takes care of the household and children. As this work is not being remunerated, she leaves the marriage only with the resources that she had before the marriage. As for the husband, he keeps everything that he owned before the marriage and everything he gained during the marriage by his lucrative activities. This inequality is particularly flagrant as the husband can forbid his wife to work. It has to be added that a divorced wife has the right of maintenance for only a limited period, variable according to the country between a few months and up to two years.
To remedy the woman's precarious economic situation, Islamic law foresees an obligatory payment of a dower on behalf of the husband to his wife. The dower can be a symbolic amount only, aimed not to overwhelm the husband. However, it may constitute an important amount to assure the economic future of a divorced wife.
B) Swiss norms
In Switzerland, if the spouses do not choose one of the regimes provided by the Civil Code, they are submitted to the legal regime of participation of the acquests. This means that if the marriage is dissolved by divorce or death of a spouse, the assets acquired during the marriage will be shared in equality.
Islamic law will be applicable to spouses having the same citizenship, but domiciled in two different countries.
The booklet published by the Swiss Institute of Comparative Law advises mixed couples to submit their matrimonial regime to Swiss law. If the woman chooses to remain at home, it is necessary that her work be taken into consideration in the sharing of possessions acquired by the husband, if the marriage is dissolved by divorce or death. If the woman works, she must avoid that her possessions fall entirely in the household or in her husband's hands. She must require the husband to also participate in the expenses of the household. Indeed, some Muslims - and others - marry a Swiss woman to get a residence permit and the right to work in Switzerland. There are cases where husbands charged the wife with the household work and sent back all their gains to the country of origin. Once they believe to have earned enough in Switzerland, they divorce or repudiate their wives and return to their country to marry other wives.
9) Inheritance law
A) Islamic norms
Islamic law includes some discriminatory norms against women in inheritance matters. This discrimination is based on the Koran that bestows to sons double of what is given to girls (4:11) and to the husband double of what his wife inherits (4:12-13). This discrimination is explained by the fact that men had more duties than women. These justifications are unacceptable, particularly when women provide for all the needs of their families.
Islamic law also includes some discriminatory norms because of religious adherence. Thus, a Muslim that apostatizes can inherit from no one, and his succession is opened during his life, notably if he abandons his country to escape suits. Muslim heirs alone can inherit from him. If he returns to Islam, he recovers his possessions. On the other hand, a Muslim cannot inherit from a Christian and vice versa. Thus, if a non-Muslim wife marries a Muslim and has children (necessarily Muslim according to the Islamic law) she cannot inherit from her husband or her children. On the other hand, Muslim children cannot inherit from their non-Muslim mother. If a Christian becomes Muslim, only his children who convert to Islam can inherit. To circumvent this rule, one should constitute a bequest to competition of a third of the succession in favour of the heir deprived of the inheritance for reason of religious difference. Islamic norms concerning succession incite non-Muslim wives married to Muslims to convert (in pretence) in order not to lose their share in their husband's inheritance and so that their children (in general Muslim) are not excluded from their own inheritance.
B) Swiss norms
In Switzerland, article 8 nCst forbids discrimination based on sex or religion. It has its application in inheritance law, contravening Islamic norms. When the deceased has his last domicile in Switzerland, Swiss authorities are competent and Swiss law applies. If the deceased is Muslim, Islamic norms are excluded by the conflict of laws rules.
The problem arises when a foreign deceased in his will chooses the application of Islamic law, since Swiss law permits the choice of applicable law. In the same way, if the foreign deceased had his last domicile abroad, Swiss authorities have no jurisdiction for his assets in Switzerland unless the foreign authorities do not deal with them. In this case, his estate is governed by the law determined by the conflict of laws rules of the country of domicile. Here also, Islamic law may be applicable. Finally, it is necessary to take account of international conventions, notably the convention between Switzerland and Iran of 1934, which foresees the application of the national law of the deceased.
When Islamic law is applicable, it is likely, according to the doctrine, that rules excluding some people of succession for motives based on race, citizenship or religion are considered to be contrary to the Swiss public order, when there are meaningful links with Switzerland. What about the assignment of an unequal share because of sex? This question was answered neither by jurisprudence nor by doctrine. We think that if heiresses agree upon the application of Islamic norms that discriminate them, the Swiss authorities called to distribute the succession and the Swiss banks solicited to transfer the succession to the heirs must not raise as an obstacle the discriminatory character of Islamic norms. It is not necessary to be more royalist than the king. If heiresses ask for the respect of the constitutional principle of sex equality, it should be accepted. It is necessary to recall that numerous voices in the Muslim countries ask for the application of such equality in matters of inheritance.
VI. Religious brands
A) Islamic norms
In Islamic law, a child, whose parents are Muslim, is inevitably Muslim, even though the parents are of a contrary opinion. Once adult, the child has no right to change religion. Christians consider baptism the bath to faith. Although they believe that baptism marks the baptized in an indelible way, it does not leave a physical trace, such as male circumcision among Jews, Muslims and some Christian groups (100% in Egypt and 60% to the United States). Female circumcision is also practiced by Muslims (about 97% of Egyptian women are circumcised), Jewish Fallachas and some Christian groups (as in Egypt). These groups insist on maintaining these customs in the name of religious freedom and cultural rights.
B) Swiss norms
Male circumcision is allowed in Switzerland for medical or religious reasons, but in this last case, it should be taken in charge by the interested persons and not by insurances. The female circumcision, on the other hand, is forbidden. It is considered like a bodily lesion. But we consider that the distinction between male circumcision and female circumcision is not justifiable and violates the principle of the no-discrimination. Both should be forbidden when practiced on minor person, without his consent and without effective and present medical reason. Both circumcisions are very rarely justifiable for such a reason.
Male and female circumcisions lead to misunderstandings among couples, notably mixed ones involving Muslim or Jewish partners. This sometimes leads to divorce. Our booklet on marriage between Swiss and Muslim partners recommends that mixed couples agree in writing, to respect the physical integrity of their sons and daughters until their majority. Sons and daughters may then freely decide if they want to submit to these practices.
VII. Ritual slaughtering
A) Muslim norms
At the Jews, consumption of blood is prohibited “because the blood is the life, and you must not eat the life with the meat”. For this reason, the animal must be slaughtered and emptied of its blood.
It is prohibited to eat the meat of an animal found already dead or torn by wild beasts. The ritual slaughter consists in cutting by means of a perfectly sharp knife, the most quickly possible and while causing the minimum of suffering to the animal, the trachea, the oesophagus, the jugular vein and the carotid. The butcher must be Jewish.
One nearly finds similar norms at the Muslims. The Koran forbids the consumption of blood. It also prohibits eating carrion (dead animals).
The butcher must be adult, capable of discernment, either a Muslim, or one of the People of the Book (Christian, Jew, Samaritan or Sabian). The dominant opinion at the Shiites is that the slaughter must be one of their community; they do not accept a slaughter from the People of the Book.
B) Conflict with the Swiss norms
The butcher’s religious adherence violates the principle of non-discrimination affirmed in national and international law. But what raises problem is the prohibition in Switzerland of the ritual slaughter without stunning, prohibition integrated in 1893 in article 25bis aCst which stipulates:
It is expressly prohibited to bleed animals being slaughtered without stunning them beforehand; this provision applies to all methods of slaughtering and all types of livestock.
Article 25bis was replaced, December 2nd, 1973, by a new text that gives the Confederation the prerogative to legislate the protection of animals. The prohibition of the ritual slaughter was maintained by article 12 of transitory norms of the Constitution and included in the Law on protection of animals.
Jewish and Muslim religious surroundings think that the prohibition of ritual slaughter violates the religious freedom. Giving up to pressures, the Swiss Federal Council submitted to the consultation September 21st, 2001 a draft law on the protection of animals. The article 19 paragraph 4 of this draft says "This slaughter is allowed to answer to religious community needs whose coercive rules prescribe slaughter without prior stunning or prohibit the consumption of meat of animals stunned prior to slaughter".
The argument that the prohibition of animal slaughter without prior stunning restricts the religious freedom lacks consistence.
Jewish and Muslim holy texts recommend limiting the suffering of animals as much as possible. On the other hand, these texts do not treat the question of stunning, and nowhere pre-slaughter stunning is prohibited. All that they prohibit is eating carrion (for Jews and Muslims) or injured animal (for Jews) and to consume blood.
Stunning an animal does not necessarily kill or injure it. An Egyptian author invokes even the Koran in favour of the pre-slaughter stunning, “When the Lord appeared in Mountain, It put it in crumbs and Moses fell thunderstruck” (7:143). He notices that Moses fell vanished under the shock, but he remained alive.
Concerning the prohibition of blood consumption, the stunning of animals does not impede blood flow. Therefore, we can say that we face a false problem and a faulty interpretation of a religious text. The real reason behind the claims of Jews is economic. One author points out that the Consistorial Jewish Association of Paris has a yearly budget of 150 million French francs. Half of this budget is collected through taxes on so-called “right of the knife”. One multiplies rules to multiply control and fees.
In any case, freedom of religion and worship does not mean the absolute acceptance of everything that others profess. Even among traditionalists, religious laws and practices have changed because of reconsideration and evolving social environments. This is for example the case for offences such as blasphemy and stubbornly disobeying one’s parents. The Bible decrees the death penalty for these acts. In addition, according to Torah law, only a man can divorce his spouse and inheritance is restricted to sons. However, all these rules have been abandoned by the Jews in Israel and the Muslims in many Arabo-Muslim countries.
VIII. Minaret controversy in Switzerland
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On May 1, 2007, the federal Swiss People's Party, currently the largest party in the Parliament of Switzerland, and the Federal Democratic Union of Switzerland party begun an initiative to append to Article 72 of the Swiss Federal Constitution: "The construction of minarets is forbidden." The initiative must garner 100,000 signatures by November 1, 2008, to be put to a national referendum.
According to the initiative committee, the minarets are not religious structures. They are not mentioned in the Qu'ran or Islamic scriptures. Many Mosques around the world do not have minarets. The minaret is a symbol of political-religious power which ignores the tolerance of guaranteeing the freedom of religion for all. The committee argues that by allowing minarets, it would have to allow muezzins because of freedom of religion. In Germany, leading Islam groups would give up the muezzins only on condition that Christian church bells stop ringing. Thus the minarets are instruments to eliminate other religions.
Critics of the initiative say that a ban on minarets on religious grounds would go against the Swiss constitution, which guarantees freedom of religion. Opponents are angling their attack on article 72 of the Swiss constitution, which allows the authorities to take appropriate measures to maintain the peace among different religious communities.
There is still a problem not only with minarets, but also with mosques. Mosques are built generally by Saudi Arabia which does not allow any church on its land and forbids any religious practice outside the Islamic cult. Muslim authorities in this country ask also for the destruction of all churches which exist in the Muslim world. In Egypt, attacks against the churches are very frequent, almost weekly after the Friday prayer.

IX. Religious cemeteries
A) Islamic norms
Islamic law prescribes between dead persons the division that exists between living persons. Muslims must be buried in their own cemetery, and it is prohibited to bury an unbeliever among them. According to Muhammad, the dead undergoes the punishment or enjoys the happiness already in the tomb. For this reason, it is necessary to avoid putting a believer close to an unbeliever so that he does not endure the condition of his neighborhood. The apostate is thrown into a pit “as one throws a dog”. The unbeliever is buried in the cemetery of unbelievers. A Muslim will not take care of his unbelieving father unless the latter has nobody else. He will not pray for him. The Koran orders, “You shall not observe the funeral prayer for any of them when he dies, nor shall you stand at his grave. They have disbelieved in God and His messenger, and died in a state of wickedness” (9:84).
It is prohibited to bury an unbeliever in Arabia. If one is buried there, he must be exhumed and repatriated because, according to Mawerdi, “burial is equivalent to a stay for ever”. He quotes Muhammad who, on his deathbed, called Umar (d. 644), the future 2nd caliph, and told him, “Two religions must not coexist in the Arabian Peninsula”. A Saudi fatwa says that if one cannot give back the unbeliever’s body to the rightful parties, or if an amputed part of the body cannot be returned to its owner and it is not possible to take it out of the country, bury it in an anonymous ground belonging to nobody.
Islamic law does not allow that a Muslim stay in the Land of Disbelief, except in necessity. Some consider such a Muslim an apostate and refuse him burial in a Muslim cemetery. As it is not possible to prevent Muslims from entering the Land of Disbelief, it was necessary at least to prevent their burial in a cemetery of unbelievers. The Guide for the Muslim in Foreign Countries indicates:
It is not permitted to bury a Muslim in a cemetery of unbelievers unless there is no cemetery for Muslims and that it is not possible to transfer the dead to a nearby Muslim country. If thereafter it becomes possible to exhume the Muslim to transfer him to a Muslim cemetery, this transfer becomes an obligation.
After long debate, the Academy of Islamic Law that depends on the Organization of Islamic Conference decided that burial in a cemetery of unbelievers is possible only in necessity. The Saudi Fatwa Commission permits burial of a Muslim in an Islamic cemetery in the Land of Disbelief, but recalls that a Muslim must in principle leave the Land of Disbelief for the Land of Islam.
B) Swiss norms
Islamic law prescribes burial of the dead where he dies. One must accept the destiny that God reserves to him. According to Muhammad, every person, at the time of creation, is mixed with earth that is predestined for his tomb.
It is estimated that between 90 and 95% of deceased Muslims are repatriated to their countries of origin, and this repatriation can cost up to 15,000.- Sfr. Why such a repatriation? Muslims answer that Switzerland does not grant them the right to be buried according to their religious norms.
Here is what the Jewish community says in its website:

· Genève est le seul canton suisse qui interdise encore aux communautés juive et musulmane d’enterrer leurs morts selon leurs rites. 

· La législation actuelle de notre canton viole la liberté de croyance et de culte consacrée par la Constitution fédérale. 
http://www.comisra.ch/www/index.php?&pid=107
The Swiss Islamic Cemetery Foundation, created in 1987 by Swiss converts, sent in 1993 about 900 letters to French-speaking municipalities in view of obtaining a cemetery for Muslims. These letters remained without result. The circular letter was accompanied by a memorandum indicating that Muslims’ tombs must occupy a specific site in the cemetery, apart from tombs of other religions. In a circular of the Islamic Cultural Foundation of Geneva, it is indicated:
Islamic Tradition recommends that the dead be buried close to the place of death, “Bury deads where their souls left them” (Narrative of Muhammad). The transfer for no valid reason is not recommended (except for example if the Muslim died in a city where it does not exist an Islamic cemetery)…
The best place is a cemetery to benefit from the prayers of visitors. It is strictly prohibited to bury a non-Muslim with a Muslim, as the opposite. All Islamic schools agree on this point. This religious obligation requires the exclusive right as much as possible. It is not segregation as some pretend. In Islam, there are other religious obligations where it is possible to a non-Muslim to either participate or benefit (for example during the festivities) as well as in some recommended religious practices as charity (sadaqah).
Instead of giving the real reason for which Muslims must not be buried close to an unbeliever, the Islamic Cultural Foundation of Geneva advances the argument of the prayer so that one does not interpret Muslims’ attitude as “segregation”.
Muslims accuse Switzerland to discriminate them by refusing them a decent funeral and obliging them to transfer their dead abroad with great expenses. But in fact, anyone who dies in Switzerland has the right to be decently buried there, even if he is just traveling. The problem with Muslims is that they refuse to be buried in line, in the public cemeteries, close to an unbeliever. They require their own cemetery or a separate square in a public cemetery exclusively reserved to their use. By this request, they oblige the cantons to make rear march and give up a secularism dearly acquired in the field of cemeteries.
Indeed, before 1874 the cantons had Catholic, Protestant and Jewish cemeteries, each community refusing to be buried with others. Catholics, especially, refused to bury in their cemeteries the unbaptized, the apostates, those who committed suicide, the excommunicated, etc. These discriminatory norms are prescribed in the Canon Law Code of 1917 and 1983. Jews also refused, and still refuse - with exceptions – to be buried with others. If a non-Jew is buried close to Jews, they forbid him any non-Jewish sign or ceremony. They also refuse to bury a non-circumcised Jew unless he is circumcised after his death.
To put end to the conflict between Catholics and Protestants, article 53 par. 2 aCst stipulates, “The disposal of burial grounds is a concern of the civil authorities. They shall make sure that every deceased person may get a decent burial”.
According to this article, any deceased, including a suicide and a non-baptized, has the right to be buried decently, independently of his religion. Today, neither Catholics nor Protestants have their own cemeteries. The only group that have separate cemetery are Jews, some arranged after 1874. To our knowledge, no Jewish cemetery has become a common cemetery. The non-Jew can never be buried there, while a Jew can be buried in cemeteries that were previously reserved for Catholics or Protestants.
Invoking the exception made to Jews in some municipalities, Muslims require today their own cemeteries according to the religious freedom and the right to a decent funeral, but they carefully dissimulate the deep, discriminatory reasons, which motivate such a demand. Four cantons have already been confronted to this problem: Geneva, Bern, Basel-city and Zurich.
To conclude the question of cemeteries, Muslims' argument creates problems because it is discriminatory. The State does not have to make itself guarantor of this discrimination. If I refuse to sit down next to a Jew or Muslim, I would be called racist. Why would what is forbidden during life be permitted after death? For this reason, we are for suppressing all existing religious cemeteries in Switzerland, including Jewish cemeteries. Any solution or contrary demand should fall under the law against racism.
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