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Introduction
The first part of this study discusses migration as viewed by classical Islamic law.

Classical Islamic law is a corpus of disparate juridical institutions and concepts accumulated since the seventh century which is based on two principal sources:

- The Koran: First source of Islamic law, it collects the revelation transmitted by God to Mohammed between 610 and 632 AD., date of his death. Muslims believe that the author of this book is not Mohammed but God himself. The present text has been established fifteen or twenty years after the death of Mohammed.

- The Sunnah of Mohammed: Second source of Islamic law, this term designates sayings, accounts and facts, called also hadiths, attributed to Mohammed, infallible model according to the Koran and interpreter of God's will
. These hadiths are reported in many collections and in the biographies whose authenticity is often questioned.

The second part of the study attempts to describe how modern Muslims, especially those of the Arab world, perceive and live the migration and to what extend their vision and their attitudes are influenced by the classical Islamic law.

I. Migration in classical Islamic law

We begin by examining the conception of migration according to the Koran and the Sunnah of Mohammed; we will them look at what the classical jurists said about these texts.

1. Migration in the Koran and the Sunnah
The Koran mentions in twenty-seven verses the term higrah (migration) and its derivatives in the meaning of "to abandon"
. Thus, the husband should abandon his disobedient wife alone in the conjugal bed to make her see reason (4:34) and the believer must flee from the abomination (74:5). But this term is used very often to designate the fact of fleeing from a country governed by the infidels in order to join the Muslim community.

Migration marked the Muslim community since its beginning. Biographers of Mohammed reported how he sent some of his followers to Abyssinia to protect them from the persecutions of the inhabitants of Mecca. He gave them a message for the king of Abyssinia asking him to welcome them, to recognise that he (Mohammed) is the messenger of God and to forsake pride
. Later, Mohammed asked the king to become Muslim in order to spare his life (aslim taslam), and to send him the immigrants back
. According to the Islamic sources, the king assented to the requests of Mohammed
.

Similarly, in an effort to escape persecutions, Mohammed, accompanied by some of his followers, left Mecca, his native city, in September 622, and went to Yathrib, the city of his mother, later named Medina. That marks the beginning of the Islamic era, the era of Hegira, era of migration. Those who left for Medina were called muhagirin (the immigrants). Those who gave them good reception were called ansar (the supporters).

Some Muslims, however, remained in Mecca and practised their faith in secret. Constrained to participate in the fight against the troops of Mohammed, some were killed. Referring to this tragic episode, the following verses urged the Muslims in Mecca to join the Community:


Those whom the angles take in death while they wrong themselves, the angels will say, "What was your stand?" They will say, "We were abased in the land". The angels will say, "Was not God's earth wide, so that you might have emigrated in it?" Such as those, their abode shall be Gehenna; how wretched a destination! Except the feeble among men and women and children who can contrive nothing, and are not guided to a path (4:97-98).



These two verses urge each Muslim living in an infidel country to leave it and join the Muslim community, unless he is unable. Other verses express the same sense (4:100; 9:20). The purpose of this migration was to protect them from persecution, to weaken the infidel community and to participate in the effort of war of the new community. Therefore the Koran uses together the terms: those who believe, and those who emigrate and strive in the way of Allah (2:218; 8:72, 74 and 75; 8:20; 16:110).

The verse 8:72 establishes an alliance between the immigrants and those who gave them hospitality. It forbids such an alliance with Muslims who remain in the infidel country "as long as they have not emigrated". But if these remaining Muslims outside of the community seek help in a "matter of religion", then it is the duty of the Muslim community to help them, except against a people to which the Muslim community is bound by treaty.

The verse 4:89 urges Muslims not to choose friends from the infidels "unless they forsake their homes in the way of Allah" (4:89). The Koran displays mistrust towards nomads, these eternal migrants without fixed domicile who, after declaring their allegiance to Mohammed, returned to the desert (ta'rib) to escape from his control in a critical moment when the new community was in need of warriors for defence and expansion (see verses 9:97; 9:90, 99, 101, 120 and 49:14).

The Muslim immigrants had abandoned all their goods behind them and they were called to put an end to any link with the infidels, including family links (9:23). They had to be taken in charge by the other members of the community. The Koran urges those who are rich to help them (24:22). The agreement established by Mohammed between the immigrants, the ansar and the Jews living in Medina affirms that these three groups constitute one community
. The Koran gives a part of war's spoil to the immigrants and he even places them before the residents (59:8-10). He establishes a fraternity between all believers (49:10; 3:103; 9:11) implying inheritance rights
, rights reserved the afterwards to the next of kin (33:6).

Mohammed conquered Mecca in 630; he declared the end of migration and changed it by promising to participate in the war
. However, Mohammed also said: "Migration [to the Muslim community] will never stop as long as the infidels are fought"
. This saying seems to concern migration from a non-conquered country to the Islamic country.

2. Dar al-islam / Dar al-harb
Using arguments based on the Koran and the Sunnah, Muslim jurists have divided the world in two: Dar al-islam (the land of Islam), and Dar al-harb (the land of war) or Dar al-kufr (the land of infidelity). Dar al-islam includes all the territory under Muslim control, whether the inhabitants are Muslims or not. On the other side of the frontier is Dar al-harb which will sooner or later passes under the authority of Islam. What should be the relation between Dar al-islam and Dar al-harb?

Before Mohammed's departure from Mecca, the Koran demanded of the Muslims not to resort to war even if they were attacked: "Endure patiently. Your endurance is only by the help of Allah. Grieve not for them, and be not in distress because of that which they devise" (16:127; see also 13:22-23).

After the departure from Mecca and the creation of the Islamic state in Medina, the Muslims were authorised to fight against those who fought against them (22:39-40). Later, after they had become strong, they received the order to fight against those who aggress them and to make peace with those who wanted peace (2:190-193; see also 2:216 and 8:61). Finally, they were permitted to initiate war. In case of an armistice treaty without a time limitation, Muslims could put an end to it. If a treaty was limited in time, war could be initiated only after the end of the armistice (9:3-5)
.

According to the traditionalists, Mohammed wrote messages to the different chiefs of his time demanding that they become Muslims. If they were monotheists and wanted to remain in their religion, they had to submit themselves to the political authority of the Muslims and pay a tribute. If they refused both solutions, they had to prepare for war. If they were non-monotheists, they had only the choice between conversion or war
.

Dar al-harb can conclude an 'ahd, a treaty of temporary peace, becoming thus Dar 'ahd, country of treaty. According to Abu-Yussuf (d. 798), the great judge of Baghdad, "It is not permitted that, when he has on them the superiority of forces, the representative of the Imam makes peace with the enemy; but if his purpose was to lead them by the mildness to Islam or to become tributaries, it is permitted until an arrangement is reached on their side"
. Abu-Yussuf here merely paraphrases the Koran: "So do not falter and cry for peace when you will be the uppermost" (47:35).

Three centuries later, Mawardi (d. 1058) mentions among the duties of a chief of state:

To fight those who, after having been invited, refuse to convert to Islam, until they convert or become tributaries, for the purpose of establishing the laws of Allah by making them superior to all other religions
.



He states that if the adversaries convert to Islam, "they get the same rights as us, are submitted to same charges, and remain masters of their territory and of their goods". If they demand grace and ask for an armistice, this armistice is not acceptable unless it is very difficult to defeat them and on condition that they accept to pay; the armistice must be as short as possible and not exceed ten years; after ten years, the armistice is no longer valid
.

Ibn-Khaldun (d. 1406), three centuries after Mawardi, distinguishes between a war (jihad) conducted by Muslims and a war conducted by the followers of other religions. The war (offensive) of Muslims is legitimate due to the fact that they have a universal mission to lead all populations to join the Islamic religion, either by force or voluntarily. This is not the case with followers of other religions who do not have a universal mission; they are permitted to make war only for self-defence
.

Besides this territorial division based on religion, we find an internal division inside dar al-islam, based also on religion. On one side the dominant Muslim community, and on the other, the conquered religious communities with a protection treaty (dhimmis). These communities can continue to sojourn in dar al-islam if they pay a tribute (gizyah) and accept a number of restrictions.

The division dar al-islam / dar al-harb has consequences for the concept of migration:

- What is the statute of Muslims inside dar al-islam?

- Is it possible for a non-Muslim from dar al-harb or dar al-'ahd to travel and to sojourn in dar al-islam?

- Is it possible for a Muslim from dar al-islam to go and to sojourn in dar al-harb or dar al-'ahd?

- Is it possible for a Muslim whose re-conquered country becomes dar harb to remain there or should he emigrate to dar al-islam?

These questions will be examined in the following sections.

3. Migration within dar al-islam
In classical Islamic law, dar al-islam constitutes theoretically one homeland for all the Muslims. No frontier separates the different regions. Each Muslim is a part of the Ummah, the Islamic nation; he can move and sojourn wherever he likes in this vast empire which becomes larger and larger, including new nationalities. This is the universalism in expansion such as we find it later in the French and Bolshevik revolutions.

Mawardi (d. 1058) considers religion to be the most important of those factors which unify human beings, followed by kinship, matrimonial alliance, friendship and beneficence. Basing his arguments on the verse 3:103, he asserts that religion has succeeded in unifying the Arab tribes. The stronger the links it creates between his followers, the stronger the hostility it provokes towards those who do not have the same convictions. Religion can even break the natural links between father and son. Abu-'Ubaydah Ibn-al-Garrah killed his father in the battle of Badr and took his head to the Prophet in sign of obedience to God and to his messenger. The verse 58:22 refers to this event. Mawardi adds: "As religion is the strongest bond of union, any divergence within it becomes a powerful cause of separation"
.

The unity of religion has not prevented friction between ethnic groups. One can notice especially the revolt of non-Arab converts to Islam (shu'ubiyyah) against the Arab Muslims. Arabs, indeed, considered themselves superior to those non-Arabs converted to Islam. This revolt created a religious schism in the first century of Islam, during the ruling of the first four caliphs. Such tension still characterises the Islamic world which is divided between Shiis and Sunnis who do not accept each other in their own regions, even today.

The growth of regionalism has also been important. The Egyptian of Cairo did not feel at home in Baghdad, and the Syrian of Damascus did not have the same ideas as the inhabitant of North Africa. This self-esteem was clear in the attribution of administrative and judiciary functions. The central authority took into consideration this national feeling when it chose local magistrates. Under the Abbassids, the great judge of Baghdad should not be a foreigner to this city. The Cairenes sent a delegation to Baghdad to prevent the nomination of a non-Egyptian judge. Their wish was granted. One of the notables of Cairo, consulted in the choice of a judge, says to the governor of Egypt: "Nominate who you like. We have only one desire: avoid choosing a foreigner or a peasant"
.

Ibn-Khaldun (d. 1406), three centuries after Mawardi, witnessed the break-up of Muslim society into rival groups. As a result he based his social conception on the idea of 'assabiyyah, the link of blood
. He goes so far as to consider that prophecy itself needs the 'assabiyyah to succeed
.

We will see in the second part the role that religion and 'assabiyyah continue to play in modern Arab society in relation to migration.

4. Migration of harbis to dar al-islam
The harbi is an inhabitant of dar al-harb. If he is captured by Muslims, he can be killed or enslaved. His goods are considered spoils of war. The Koran however says: 

If any of the polytheists seeks your protection, then protect him so that he may hear the word of Allah and afterward convey him to his place of safety. That is because they are a people who know not(9:6).

Referring to the above verse, the jurists developed the institution of the aman, pledge of security, by virtue of which the harbi (national of dar al-harb) would be entitled to protection while he is in dar al-islam
. This institution made possible commercial relations with Dar al-harb. According to Abu-Yussuf (d. 798), the musta'min (the secured) who prolonged his sojourn in dar al-islam was invited to go home; if he sojourned one year more, he must submit to the tribute
. This means he becomes a dhimmi with the right of permanent residence in dar al-islam.

The jurists have formulated certain limitations concerning the property which a harbi may acquire. Abu-Yussuf writes:

The Imam should forbid an enemy person who comes to us, whether with aman, or as messenger of a foreign prince, to take with him slaves, weapons and other commodities which could strengthen the enemy to attack Muslims. Concerning clothes, wares and similar things, their exportation is not forbidden
.

The commentary of Al-Sarakhsi (d. 1090) on the book of Al-Shaybani (d. 804) forbade the musta'min to take with him to his country the commodities that Muslims were forbidden to sell to dar al-harb (see the following point)
. If he was authorised to come into dar al-islam with weapons, he could also leave with them. But if he had sold or exchanged them, he could not take them out
. Neither could he take slaves with him
.

Ibn-Rushd (d. 1126), the imam of the Mosque of Cordoba, great father of Averroes, based the aman on the fact that Mohammed had purchased goats from a non-Muslim shepherd who came to him. He gave a list of commodities that the harbi cannot buy: weapons, iron, elegant clothes in which he would appear superior to Muslims, copper to make war drums, Christian slaves who could lead him against Muslims and tell him about their weaknesses. It was prohibited to give the enemy horses and weapons as ransom for Muslim prisoners unless they do not accept other ransom
. Al-Qurtubi (d. 1071), from Cordoba, added to this list saddles and mineral oil (naft)
.

Afterwards, this system of aman became a system of genuine treaties between states, called capitulations. The first important one was signed in 1535 between François I and the Caliph Soliman II. It contained seventeen chapters concerning trade and right of residence and establishment
.

This is the only legal meaning that migration can have. Indeed, Muslim jurists are extremely reserved concerning the migration of Muslims to dar al-harb; they treat it summarily
.

The commentary of Al-Sarakhsi (d. 1090) on the book of Al-Shaybani (d. 804) does not discuss at length the prohibition of travelling and sojourning of Muslims in dar al-harb. His concern is to prevent Muslims from selling commodities to dar al-harb which could strengthen the enemy, such as iron (including the needles), silk (used to make flags), horses, etc.... Other commodities can be purchased on condition that a maximum of precaution be taken
. He is repugnant if a Muslim in dar al-harb marries a woman from a monotheistic religion (free or slave), for fear that their children would become captives or adopt the morals of the infidels. The Muslim can only enter into such a marriage as a means to avoid adultery. He sees, however, no impediment to the marriage of a Muslim with a dhimmi or Muslim woman who is captive in dar al-harb
.

This commentary states the norms the Muslims must apply in dar al-harb. If a Muslim commits a crime against a harbi in dar al-harb, he cannot be punished since there is no authority which applies the law (in'idam al-mustawfi)
. In their relations between themselves, Muslims remain ruled by Islamic norms except for the crimes punished by lex talionis or the crimes of had (crimes fixed by the Koran)
.

Al-Shafi'i (d. 820) asks whether the migration of Muslims from dar al-harb to dar al-islam as mentioned in the Koran is still obligatory. According to him, it is obligatory when the jihad has been declared, and on condition that the Muslims are able to move. A Muslim can stay in dar al-harb as long as he can practice his religion. He invokes the fact that Mohammed permitted some converts to Islam to stay in Mecca (before its conquest) as long as they do not risk to undermine their religion
. Al-Shafi'i says nothing about the Muslim who travels to dar al-harb.

Ibn-Qudamah (d. 1223) treats migration in the same sense as Al-Shafi'i. He considers that Muslims living in dar al-harb must emigrate to dar al-islam if they cannot practice their religion. Exception is made for those who cannot move because of illness or weakness. Migration, however, is always preferable since Muslims can (by migrating) participate in the jihad against the infidels and make the Muslim community more numerous. He relates the story of Al-Abbas, uncle of Mohammed, who delayed his migration because his family guaranteed his protection after his conversion. Mohammed said to him: "My family expelled me and wanted to fight against me, and your family protected you and wanted you to stay". Al-Abbas answered: "Your family expelled you towards the obedience of God and jihad against his enemies, but my family retained me from the migration and from the obedience of God"
.

Muslim jurists who have been in contact with the non-Muslims of the Iberian peninsula were particularly hostile to the sojourn of Muslims among the infidels. They considered their migration to dar al-islam as obligatory. This was the position taken by Ibn-Hazm and by the Maliki jurists.

Ibn-Hazm (d. 1064), from Cordoba, forbids trade in dar al-harb if its norms are applied to merchants. He forbids them to take into dar al-harb copies of the Koran, weapons, horses and others commodities which strengthen the enemy against the Muslims. He quotes Mohammed who said: "I consider myself rid of any Muslim who sojourns among the polytheists". He allowed travel into dar al-harb only to participate in the jihad or to deliver a message of the emir
.

Al-Qurtubi (d. 1071), also from Cordoba, considers illicit the sojourn of a Muslim in dar al-kufr as long as he can leave it. The Muslim, according to him, should not marry a woman from an infidel country or sojourn in a country where infidel law is applied
.

Relying on the authority of Malik (d. 795), Ibn-Rushd (d. 1126), imam of the Great Mosque of Cordoba, states that the obligation of migration is maintained until the day of resurrection. He quotes the Koranic verses 4:97-98 and 8:72 and the saying of Mohammed: "I consider myself rid of any Muslim who sojourns among the polytheists". Those converted to Islam in an infidel country must emigrate to dar al-islam so that the Islamic norms could be applied to them. A fortiori, a Muslim cannot travel to an infidel country for trade or other purposes since the laws of this country will be applied to him, unless he wants to ransom a Muslim captive. If he goes to dar al-harb willingly, without constraint, he cannot preside over the prayer and his testimony is rejected. Ibn-Rushd urges the Muslim authority to establish controls on the roads so that no Muslim can travel to dar al-harb, especially if he is transporting forbidden commodities which could strengthen the enemy against the Muslims. Ibn-Rushd adds: "God fixed to everybody a fate that he will reach and wealth that he will obtain"
.

Ibn-al-'Arabi (d. 1148), judge of Seville, is also opposed to the sojourn of Muslims in dar al-harb as well as in dar al-bid'ah, country of schism (by virtue of the verse 6:68). He also directs Muslims to emigrate from a country which is dominated by the illicit (haram), where they are in danger for their health, their persons, their goods and their families. He quotes Abraham (29: 26 and 37:99) and Moses (28:21) who escaped for reason of fear
.

The same position is taken by the great Andalusian Sufi Ibn-'Arabi (d. 1240):

Make sure to emigrate and not to stay among the infidels, because to stay among them constitutes an insult to the religion of Islam, an elevation of the word of the infidelity over the word of Allah. God, indeed, had not ordered the fight but to make the word of God superior, and the word of infidels the inferior. Take care not to sojourn or not to enter under the protection (dhimmah) of an infidel as long as it is possible. You must know that he who sojourns among the infidels - although he can leave - has no share in Islam, since the Prophet (prayer of God and his salute on him) says: "I consider myself rid of any Muslim who sojourns among the polytheists". He does not recognise in him the qualities of a Muslim. God says about those who died among the infidels: "Those whom the angles take in death while they wrong themselves, the angels will say, 'What was your stand?' They will say, 'We were abased in the land'. The angels will say, 'Was not God's earth wide, so that you might have emigrated in it?' Such as those, their abode shall be Gehenna; how wretched a destination!"(4:97).

For this reason, we have forbidden to the people in this époque to visit Jerusalem (bayt al-maqdis) or to sojourn in it because it is in the hands of the infidels. The authority belongs to them, as well as the domination on the Muslims. The Muslims with them stay in the worse situations - may God safeguard us from the domination of passions. Those Muslims who visit today Jerusalem or sojourn in it are those concerning whom Allah says: "Their works are vain, and on the day of resurrection we assign no weight to them" (18:104). Because of that, emigrate from any human creature condemned by the religious law and by the Truth in his Book or by the Prophet of Allah (prayer of God and his salute on him)
.

The fear of Muslim jurists for the faith of their co-religionists travelling into dar al-harb was limited to that part of the Muslim world in contact with the Christian world which remained closed until the nineteenth century. This fear contrasts with the necessity of life and with the fact that Mohammed (before his mission) and many of his companions were merchants who undertook long travels to sell their products. A saying of Mohammed says: "The honest Muslim merchant worthy of confidence will be with the martyrs on the day of resurrections"
. The Muslim merchants sailed all over the Indian Ocean as far as China, contracting mixed marriages and sometimes converting their contacts. In this way, Islam came to Sumatra, Java, the Moluccas and Malacca. The same process occurred in Sudan and in the Horn of Africa. These merchants were followed by missionaries when they were not themselves missionaries
.

6. Muslims whose country became dar harb
In the tenth century began the Christian reconquest and counter-attack obliging (sometimes temporarily, sometimes definitively) the Muslims to withdraw from conquered former Christian territories. This was the case in Sicily and on the Iberian Peninsula. Maliki jurists faced the question whether Muslims could stay in these country which became dar harb or whether they should emigrate to Muslim territories This dilemma faced by the Muslim populations was resolved by their voluntary or forced departure.

In 1091, the reconquest of Sicily was achieved after an Islamic occupation of more than 270 years. A great number of Muslims left the island, about 50.000, according to the minimal estimations, in a period of fifty years, and found refuge on the other side of the Mediterranean.

The Imam Al-Mazari (d. 1141, in North Africa), whose family came from Mazzara (Sicily), received from Muslims living in Sicily a question about the legality of their sojourn there and on the value of a judicial decision pronounced, on deposition of sworn witnesses, by a Muslim judge nominated by a non-Muslim prince.

In the first part of his answer, he recalls the interdiction of sojourn in dar al-harb. There are however exceptions to this rule:

- sojourn in an enemy country for an imperative reason;

- voluntary sojourn in ignorance of the fact that the sojourn is forbidden;

- the sojourn in an enemy territory hoping to snatch it from the occupying force and return it to the Muslims, or hoping to lead the infidels on the straight way, or, at least, to divert them from any heresy. Al-Mazari quotes here Al-Baqillani (d. 1012) and the companions of Malik who stated briefly the possibility to penetrate in an enemy territory to free a captive.

In these cases, says Al-Mazari, one cannot attack the probity of the judge. If, however, this judge is giving his decision by refusing to take in consideration the interdiction of sojourn, or turning away knowingly any effort of interpretation, there is surely a motif undermining his probity. However, there is a divergence inside the Maliki school on the question of the testimony of a person who enters willingly enemy territory for trade. Al-Mazari quotes here "a fundamental principle... which is to consider favourably any Muslim and to free him of any suspicion of disobedience".

Concerning the nomination of the judge by a non-Muslim prince, Al-Mazari says that this does not affect the judgements of the judge since they are for the protection of justiciables, exactly as if he was nominated by a Muslim prince. He quotes Malik who states the legality of any interim exercised by the notabilities of any locality, in the absence of the prince (sultan); the purpose of this is to make it possible to deal with emergencies
.

With the capitulation of Toledo in 1085, the great majority of Muslims left the city. Those who remained could safeguard their mode of life and their proprieties, their habitual residencies, as well as their fiscal regime and their religious freedom by paying a tribute
. These Muslims were despised by those who emigrated and by those who had not been conquered. They were called ahl al-dajn, or mudajjan, words used to qualify the tamed or domestic animals by opposition with free or wild animals. They became known in the Spanish language mudéjar.

However, the tolerance of the Christian kings of Spain towards their subjects, Jews as well as Muslims, did not last. Many Muslims converted to Christianity, but continued to live secretly their faith, exposing themselves to the fury of the Inquisition. They were called Moriscos. This situation finished when it was decided to expel them as the Jews had been expelled before them in 1492. The expulsion was carried out primarily in 1610; but other complementary operations took place in the three following years. "There should be no half measures: it was better to expel all those under suspicion, at the risk of punishing sincere Christians, than to leave one seed of a so bad grass on the Spanish soil"
. Some thousand Moriscos, among whom old men and women, willing to die in the Christian faith, were allowed to remain by virtue of certificates proving their Christianity delivered by their prelates
.

The number of the expelled, according to some sources, was about half a million. According to other sources, this number could be 300.000 to which one should add about ten or twelve thousand persons who were killed in the rebellions of Valencia or who died from fatigue on the way to their exile
.

The Moriscos under the Christian authority hid their religion. Legitimating such an attitude, a fatwa (religious decision) of mufti Ahmad Ibn Jumaira, dated December 1504, gives them precise consigns to fit their hostile milieu. Thus if the Christians oblige them to insult the Prophet: they should pronounce his name as Hamed, like Christians do, and think not of the messenger of God but of Satan or of a Jew called Mohammed. If they are forced to go to the church at the time of Islamic prayer: they will be dispensed of doing the later, and the cult will be considered as if they have accomplished the Koranic prescription of prayer turned to Mecca. If they are prevented from doing the prayers during the day: they should do them at the night. The ritual ablution could also be replaced: according to the circumstances: they can plunge in the sea, or rub the body with a clean substance, soil or wood. If they are obliged to drink wine or to eat pork: they can do it, but knowing that it is an impure act and observing a mental reserve. If they are forced to renounce their faith: they should try to be evasive; if they are pressed: they should inwardly deny what they are obliged to say
.

The precedent fatwa seems to concern the Muslims who could not emigrate from their country
. Concerning those who were able to leave, Al-Wansharissi (d. 1508) is of the opinion, in two fatwas, that they should not remain, opinion contrasting with that of Al-Mazari, whom he quotes without commentary
.

The first fatwa, written in 1484, concerned immigrants who regretted their emigration and wished to go back to their country, considering that the migration should be done not from Spain to Morocco, but in the opposite direction. Al-Wansharissi was asked what he thought about this behaviour and if he estimated that the emigration from dar al-harb to dar al-islam should be done only when the latter was in a position to give good reception to the immigrants and to guarantee their needs, or, on the contrary, if it was sufficient that dar al-islam guarantees the protection of the religion of the immigrants and the security of their families, whatever might be the material situation which awaited them.

Al-Wansharissi says that the emigration from infidel territory to dar al-islam remains obligatory until the day of resurrection. The same obligation exists to leave a country of fitnah (revolt). He reports that Malik forbids a person to sojourn in a locality where he had to behave with injustice. If he does not find a just country, he should choose a country with less injustice. Al-Wansharissi quotes here verse 4:97. Exception is made for those who cannot move because they are paralysed, in captivity or very sick or feeble. They must, however, keep in mind that they will emigrate whenever it becomes possible. Al-Wansharissi adds that it is forbidden to sojourn among the infidels the same as it is forbidden to eat pork or to kill a person without reason. He who refuses to emigrate abandons the community. Al-Wansharissi quotes seventeen verses all of which, in his opinion, forbid the alliance with the infidels (al-muwalat al-kufraniyyah); he quotes also four sayings of Mohammed in the sense of the interdiction of any common life with the infidels and, a fortiori, the sojourn under their authority. He also cites Ibn-Rushd (d. 1126), Ibn-al-'Arabi (d. 1148) and Ibn 'Arfah (d. 1401).

Al-Wansharissi rejects the complaints of immigrants because of the material situation which they faced in Morocco. He describes them as persons with small faith and brain. He quotes the example of the first emigrants who left their goods, their homeland and their parents, and even fought against the latter. Therefore, the immigrants should not use the argument of poor living conditions to deny a duty of emigration; religion should be their supreme value. He quotes here the verse 63:9. Those who make this argument, deserve the harshest punishment
.

The second fatwa, written in 1495, concerns a Muslim who used his knowledge of the language of those in authority in Marbella to defend his oppressed fellow Muslims. Could this Muslim stay if his departure would harm the oppressed who had nobody to replace him?

Al-Wansharissi answered that the Muslim must flee from the sojourn with the infidels to safeguard his faith. His aide to the "disobedient Mudéjars" cannot be a valid reason to delay his emigration. Only one ignorant can invoke such a reason. It is forbidden to sojourn with the infidels even one hour in view of their impurity and the religious and temporal damages that such a sojourn can produce for one's entire life.

He who remains under the authority of infidels approves of the superiority of infidelity over Islam. He cannot fulfil the prayer without having the infidels laugh at him, a fact condemned by the Koran (5:58), neither can he fulfil the duty of the legal alms (zakat) due to the imam which is an important element of Islam, nor the fast of Ramadan, nor pilgrimage to Mecca, nor the jihad. A sojourn in the infidel country is contrary to the word of Mohammed who says: "The Muslim should not degrade"; and "The superior hand is better than the inferior one". Such a sojourn exposes the Muslim to perversion in matters of religion. And supposing that the adults can avoid the perversion, what about children, unable persons and feeble women? In addition, by staying among the infidels, the descendants and the women (furug) of Muslims risk to be diverted from their religion by the non-Muslims through marriage and by adopting their clothes, their bad customs and their language. If a Muslim loses the Arab language, he loses also the rituals linked to it. And last, Muslims cannot trust the infidels who can find pretexts to overwhelm them with taxes and to fail in their engagements
.

Al-Wansharissi states in another text the opinion that the decision of Muslim judges nominated by the Christians are not recognised because they are not legitimate. He points out that the jurists differ on the question whether the goods of Mudéjars accepting the domination of the Christians have immunity or not
.

Another problem was created the advance of the Tartars. A fatwa of Ibn-Taymiyyah (d. 1327) concerns the city of Mardine in Turkey whose soldiers were Muslims but did not apply Islamic law. Should Muslims consider it as a part of dar al-silm (country of peace) or of dar al-harb? Could they continue to sojourn in it or should they emigrate? Is it possible to collaborate with the new masters considered as enemies of the Muslims?

This fatwa is important because modern fundamentalist Muslims refer to Ibn-Taymiyyah and accuse the Arab regimes of having substituted positive law for Islamic law.

Ibn-Taymiyyah says that Mardine is neither dar silm nor dar kufr, but falls in another category. The Muslims who live in it should be treated according to what they deserve; those who do not respect the Islamic law should be fought according to their behaviour. Concerning the emigration, it is obligatory if the Muslim cannot practice his religion in the city. If they can, the emigration is not obligatory but still preferable. The Muslims, however, should not help the enemies of Islam; if emigration is the only way of avoiding to help such enemies, it becomes obligatory
.

As we have seen above, the Muslim should also emigrate from a country which falls in the hands of a sect. The sects themselves required their followers to emigrate from their country to join them. This was especially the case of Kharigis who considered any major sin as an infidelity, necessitating the declaration of jihad against who commits it, and hence emigration
.

II. Migration in modern Islamic Conception

1. Dar al-islam, dar al-harb and the nation-state

Despite the split of the Ottoman empire, the end of the Caliphate in 1924, and the creation of nation-states, three trends of thinking dominate the Arab world:

The first trend pleads for regionalism. Thus in Egypt, Ahmad Lutfi Al-Sayyid (1872-1962) defended the idea of the "Egyptian-ness". The Egyptian, for him, is someone who does not recognise another country than Egypt. Someone who has two homelands, that is, someone who lives in Egypt but considers another country temporarily as his own country, is not at all an Egyptian in the true sense of the word
. He qualifies panarabism and panislamism as "illusions and imaginations of the spirit"
. When President Nasser sent to him the text of the Constitution of 1956, he returned it with this inscription: "I read the first Article which considers that Egypt is a part of the Arab nation and I concluded that it is not necessary to read the rest"
. The political reality of the modern Arab world, with its division into independent states, each with its own constitution, people, territory, and government, corresponds quite closely to this regional model.

The second trend asserts the existence of an entity called the Arab nation (pan-Arabism). This ideology is defended by Christian and Muslim Arab intellectuals. Among the Muslims, one should mention especially Sati' Al-Husri (1881-1970), considered to be the philosopher of Arab nationalism
. This ideology is at the root of the League of Arab states created in 1945 and of many attempts at political unification in the Arab world. We find it also in the constitutions of Arab countries which consider themselves as part of the Arab nation. Thus, Article 1 of the constitution of Egypt states: "The Egyptian people are part of the Arab nation and work for the realisation of its comprehensive unity". The countries of North Africa add their membership of the Maghreb or of Africa. Thus the preamble of the constitution of Tunisia states: "To remain faithful to the teaching of Islam, to the unity of the Great Maghreb, to its membership of the Arab family, to co-operation with the African peoples in building a better future and with all peoples who are struggling for justice and liberty". Article 2 adds: "The Tunisian Republic constitutes part of the Great Arab Maghreb, towards whose unity it works within the framework of common interests".

The third trend is in favour of an entity called the Islamic nation (panislamism), a notion largely utilised in the modern Arab books. According to this trend, the concepts "panarabism" and "nation-state" are secular concepts, atheist, contrary to Islam. They are imported from the West to infringe upon Islam and to put an end to the Islamic authority represented by the caliph. This ideology is at the root of many pan-Islamic organisations, the most important being the Organisation of the Islamic Conference which includes all the Muslim countries. The Arab constitutions, excepting those of Syria and Lebanon, declare Islam to be the state religion, and Islamic law as a principal source of the law, or even the principal source of the law. But membership in the Islamic community is not stated, although one can find some echoes. The preamble of the Algerian constitution says that Algeria is the "land of Islam", and the first Article of the Yemenite constitution considers the Yemenite people as part of the Muslim world. The constitutions of Bahrain (Art. 1), of Morocco (preamble) and of Mauritania (Art. 1) as well as the fundamental law of Saudi Arabia (Art. 1) qualify these countries as Islamic states.

The Muslim authors try to adapt the traditional division between dar al-islam and dar al-harb to this new political reality.

Abu-Zahrah affirms that the present world is united in one organisation (the United Nations) whose members are committed to respect its laws. Islam requires in this case the respect of all agreements by virtue of the Koran [17:34]. Because of that, the countries which are members of this world organisation can no longer be considered as dar harb but must be treated as dar 'ahd (country of treaty)
.

Al-Zuhayli says that the division dar islam / dar harb was created for a concrete situation: the hostility of non-Muslim countries towards the Muslim countries. If this hostility ends, the division ends too. A country becomes dar harb if it is in situation of war. But if the war ends, the country is no longer a dar harb but dar 'ahd or dar muwada'ah (country of treaty). What is important here is the criteria of security and not the criteria of the adhesion to Islam
. He adds that because of the UN Charter, the non-Muslim countries must be considered as dar 'ahd
.

Mawlawi says that if dar al-islam is the country where the Islamic norms are integrally applied, one should conclude that most of the Muslim countries can no longer be considered as dar al-islam. Is it sufficient that a country applies the laws of personal statute to consider it as Muslim? What then with Turkey which do not apply these laws: is it still a Muslim country? If the criteria is the practice of the religious rituals, then what to say about some non-Muslim countries where the Muslims practice their rituals more freely than in the Muslim countries? Surely these are not Muslim countries, but there are few differences between them and the Muslim countries which do not apply the Islamic laws and allow only the Islamic rituals. Mawlawi is of the opinion that the non-Muslim countries which are not in war or which have treaties with the Muslim countries must be considered as dar 'ahd or dar da'wah (country of mission in view of their conversion to Islam)
.

We have seen that Mohammed gave to his followers sent to Abyssinia for protection a letter addressed to its king inviting him to become Muslim. To convert others to Islam remains a permanent goal for the Muslims. The constitutional Model of the Islamic Council of 1983
 says: "The state and society are based on the following principles: [...] obligation to engage in Islamic mission (da'wah islamiyyah)" (Art. 3). The constitutional Model of the Liberation Party of 1952 states that "the appeal to Islam is the principal duty of the state" (Art. 10)
. This freedom to change one's religion is, however, one-directional: conversion of Muslims to another religion is forbidden. In addition, the jihad is not excluded as a means of extending the authority of Islam. The Model of the Liberation Party says: "The jihad is a duty (fard) for Muslims" (Art. 90). The commentary specifies that one should begin by calling the infidels to the Islamic faith. If they refuse to convert, then they can be fought. This Model forbids treaties of absolute neutrality because they reduce the authority of the Muslims, as well as treaties of permanent delimitation of frontiers because such delimitation means the non transmission of the Islamic faith and the end of the jihad
.

Finally, we must point out that present legal Arab books use neutral terms, without religious connotation. Concerning Islamic books using the classical terminology, they replace generally the terms dar al-harb (country of war) and harbi (habitant of country of war) by dar al-kufr (country of infidelity) and kafir (infidel). We will use, from now on, this terminology.

2. Migration within dar al-islam
According to the classical division dar al-islam / dar al-harb, each Muslim is part of the Islamic Ummah and can sojourn wherever he wants in dar al-islam, benefiting from the same rights as other Muslims. If we adopt the concept of panarabism, we introduce the notion of Arab citizens, benefiting from rights that non-Arabs cannot have since they are considered as foreigners. If we adopt the modern concept of the nation-state, only the citizens of the state can benefit from all the rights, and the others are considered as foreigners whatever be their religion.

Although it is the modern concept of the nation-state which has triumphed, we can see the survival of the other two concepts.

A. Citizenship, naturalisation and law applicable

At the beginning of the this century, a Shii Persian claimed in Egypt to be submitted to the mixed courts. Once consulted, the Mufti of Egypt Mohammed 'Abdou issued a fatwa (dated 17 November 1904) stating that there is no citizenship in Islam and that there are no privileges for a Muslim over another Muslim. Any country where a Muslim sojourns is his homeland, whose laws are applied to him. The country of a Muslim is the place where he has the intention to settle and earn his living. The country where he is born or where he grew up is not considered. Hence, he becomes ra'iyyah (subject) of the governor under whose authority he lives, excluding any other governor. The laws of this country must be applied to him. He acquires the same rights and duties as the other subjects of this governor, excepting the access to public functions and to parliament which are reserved to the Egyptians, just as municipal elections in Cairo or in Alexandria are reserved only to the inhabitants of these two cities
.

Today too, the Arab countries continue to apply the Islamic norms in matters of personal statute to any Muslim despite the fact that Arab private international law submits this field to the national law of the concerned persons. A French man who converts to Islam is submitted to the Islamic law. He can contract a polygamous marriage and repudiate his wife; after his death, his daughter receives as inheritance half of that which is received by a son
.

But in the field of citizenship and of residence, the situation has changed. Every Muslim state has henceforth its law in these two fields, including Saudi Arabia where the Muslim pilgrims are obliged to leave the country once their pilgrimage is terminated. Religion, however, intervenes in matter of naturalisation. Some countries give their citizenship only to Muslims (for example Saudi Arabia and other Golf countries); in other countries, the adhesion to Islam makes easier the acquisition of its citizenship (for example in Egypt)
.

We have to point out here that the return to the classical conception of dar al-islam is one of the claims of the fundamentalist Muslims. Thus, the Constitutional Model of Garishah of 1984
 says:

The Islamic Community constitutes one Community. The best entity among those which compose it is the most pious; all the barriers: frontiers, nationalities (qawmiyyat) and links of blood ('assabiyyat), are void (Art. 2).



This constitutional Model adds that the chief of state "opens the door of immigration into dar al-islam to believers" (Art. 19).

The Constitutional Model of the Islamic Council of Europe of 1983
 says that the state adopting this model is "part of the Muslim world and its Muslim people are an integral part of the Muslim Ummah" (Art. 2). It adds that "It is the duty of the state to strive by all possible means to seek the unity and the solidarity of the Muslim Ummah" (Art. 72). Concerning citizenship, this Model says: "Every Muslim has a right to seek citizenship of the Muslim state. This may be granted in accordance with the laws" (Art. 14). The second Islamic Declaration of Human rights published by the Islamic Council in 1981
 says in its Article 23(c):

The homeland of Islam (dar al-islam) is one. It is a homeland for every Muslim, whose movement within (its domain) cannot be restricted by any geographical impediments nor political boundaries. Every Muslim country must receive any Muslim who emigrate there to, or who enter it, as a brother welcomes his brother: "Those who entered the city and the faith before them love those who flee unto them for refuge, and find in their breasts no need for that which had been given them, but prefer the fugitives above themselves though poverty become their lot. And whose is saved from his own avarice - such are they who are successful" (59:9).



We will now examine the practice of the Arab countries concerning three aspects of migration within dar al-islam: the bidun (stateless persons), the Palestinian refugees and the Arab workers.

B. Bidun/stateless persons
Kuwait has ratified the Convention on the reduction of statelessness (entered into force on 13 December 1975)
. In violation of this convention, there is today in Kuwait a category of Human beings referred to by various terms, such as bidun, abbreviation of bidun ginsiyyah, which means without citizenship or stateless. They are also called "of unknown identity", a term which means in fact "bastard". This term is mentioned on the document (without photo) which the Kuwaiti government delivers to them instead of the civil card (see next paragraph). They are designated sometimes with terms as al-fuqu', the mushroom (without roots) or with other insulting terms.

The problem of the Bidun goes back to the late 1950s and remains unsolved to this day. It had been raised only after the liberation of Kuwait from the Iraqi occupation. Even today, it remains largely ignored in the West and in the Arab world although the Kuwaiti press speaks often about it
.

The inhabitants of Kuwait are a collection of people from the surrounding countries, such as Saudi Arabia, Iran, Iraq and Bahrain. The current ruling family of Kuwait, the Sabahs, emigrated from Najd, Saudi Arabia. In 1959, shortly before independence, the government began to establish the law on citizenship and to accord citizenship so that there was an acceptable number of Kuwaiti citizens in preparation for the declaration of independence of 1961. This law distinguished between two categories of citizenship:

- First degree citizenship: accorded to those who were in Kuwait since 1920. These citizens were entitled to stand as candidates and vote in the Kuwaiti parliamentary elections.

- Second degree citizenship: accorded to those who were in Kuwait since 1945; These citizens were not entitled to stand as candidates in the elections and were not even entitled to vote in them. Notice that a Kuwaiti naturalised person can exercise the political rights only 30 years after the acquisition of the citizenship.

To enter in one of these two categories, one must have submitted a request before 1966. Some of them, however, were not registered in time, were sick or very old, did not understand the legal aspect of citizenship, or had lost their parents prematurely. Thus, they were deprived of any citizenship. Many others refused to register believing that they qualified for first degree citizenship but that the government wanted to give them the second degree citizenship. This situation created a third category of people called bidun, without citizenship, although many of them were born in Kuwait and had lived there for generations. Some of these people even had Kuwaiti mothers.

The number of bidun was estimated to be about 250.000 persons before the Iraqi invasion, representing approximately 13% of the total number of inhabitants who are about 1.900.000 persons, among whom only 550.000 had first and second degree citizenship. Answering a parliamentary question, the minister of interior said in 1992 that the number of bidun registered in his ministry is 138.000 persons. The others had fled the country during the occupation, as the majority of the inhabitants of Kuwait, including the ruling family; they were forbidden by the Kuwaiti government to come back after the liberation. A good number among them have parents in Kuwait, and even Kuwaiti wives. They now live outside Kuwait without support and without passport.

The bidun have no civil card. This card in Kuwait is the basic official document used in all dealings with ministries, institutions, banks and companies. As the bidun were denied this card, they cannot seek work, obtain a driving licence, open a bank account, register any property or car, or even seek medical care. A bidun who wants medical treatment must go to costly private clinics. A woman bidun cannot give birth in a governmental hospital. In fact, this card had been established by the government to reject the bidun and to get rid of them.

The bidun are deprived of work (i.e. the right to seek work) because they have no civil card. This has led to increased unemployment among university graduates or specialists in various fields which the government desperately needs. This is reflected in the situation of many families who have no source of income, and many families have split up as a result of this. Some have resorted to doing basic work such as washing cars or selling nuts and soft drinks in the street. The law punishes any person employing someone not in possession of a civil card (i.e. bidun). Any bidun not in possession of a card must be dismissed from his place of work, with the exception of those needed in certain ministries, institutions, companies, in the army and the police. Some of them were obliged to beg or to steal for survival in the richest country of the world.

The Bidun are unable to complete the formal procedures for marriage, because they are denied civil cards. This denial has led to many desperate cases of a man and a woman being forced to separate. In the field of education, their children have long been denied the right to go to nursery school, but in recent years they have also been deprived of the right to go to government schools. This situation concerns about 85.000 children. They have to attend very costly private schools. Many who were already attending government schools were prevented from completing their studies and many who were in secondary schools were denied entry into university, irrespective of their grades, as well as other institutions, such as the Teachers' Training Institute or the Institute of Technology.

The bidun are denied the right to travel inside the country or abroad. However, some have been given travel documents for study or medical treatment abroad. On the basis of recommendations, these documents were obtained at the discretion of the pertinent official at the Ministry of Interior. The permits are valid for one trip only, and are taken back at the border point upon a person's return to the country.

The bidun have frequently received harsh criminal punishments for the most trivial of reasons. For any contravention, they are sent to the prison called Madrassat Dalhat which is a place of detention for those who are to be deported. Families have in this way been ruined and their members dispersed.

Because citizens refused to serve in the army after independence, the army had to accept the bidun, but it restricted them to the lower ranks. These bidun have no right to pension, in contrast to other Kuwaiti citizens who have served in the army. After the Iraqi occupation of Kuwait, the ruling family went to Saudi Arabia, leaving the citizens alone to face the occupation army. The bidun, being the majority of the army, took part in all forms of military resistance. They became martyrs or prisoners and were tortured. Many of them were killed defending their country. Official declarations during the invasion praising their stand raised hopes that their situation would be resolved after liberation, but the treatment of the Bidun became even more severe. The government used as a pretext the small minority of bidun who had sided with Iraq, and gave a generalised judgement applicable to all members of the Bidun community. Orders were given to dismiss all Bidun from their employment in all companies, ministries and institutions. The government used the most brutal forms of oppression against the bidun in order to force them to leave Kuwait and not return. A number of bidun were killed as a result of torture in prisons or detention centres, without any form of trial or questioning.

Kuwaiti citizens think that the bidun have concealed their identity in order to benefit from the wealth of Kuwait. In other words, they are economic immigrants who would like to be considered as citizens. They urge the bidun to declare their real identity, otherwise, they should be expelled because they represent an economic burden for the country. Some people think that citizenship should be granted to those who were in Kuwait before 1965, year of the first statistics of the inhabitants of Kuwait. Concerning those who came after 1965, their case should be studied more seriously, giving priority to those who are from Kuwaiti mothers (between five to ten thousand persons) and to those who were born in Kuwait.

Mrs. Badriyyah Al-'Uwadi, professor in the faculty of law of Kuwait, criticised in the press the fact that the Kuwaitis send food and relief to the Muslims of Bosnia but forget the Muslim bidun who live in Kuwait. She asks that help be granted to these bidun until their situation is decided. Gamal Al-Banna, brother of Hassan Al-Banna (founder of the Muslim Brotherhood), says that these bidun are all Muslims, but Kuwait refuses to accord to them a privilege more important than that of the Islamic faith, i.e. Kuwaiti citizenship. In this manner, Kuwait considers the citizenship above faith. He recalls that any African can obtain the Swiss, German or English citizenship after a sojourn of some years or as a result of marriage. If Kuwait wants to remain a state, it must conform in matters of citizenship to the norms of civilised countries. Otherwise, it will become a club of wealthy individuals in which membership depends on one's bank account.

The problem of bidun seems to exist also in Arab countries other than Kuwait, but the reports on human rights keep silent about it and there is little documentation on it. However, there is some information available concerning the bidun in Bahrain
.

The number of bidun in this country was estimated to be about 30.000 families in 1991, representing the third of the inhabitants of this country.

As in Kuwait, the population of Bahrain was formed by successive migrations coming from different surrounding countries. The people at that time did not need travel documents. When Great Britain, which dominated the country, promulgated in 1939 the law on citizenship, some of the population, especially the Shiis, were deprived of it. After the promulgation of the law on passports in 1963, the certificates of citizenship were replaced by passports. Those among the Shiis who did not present themselves within a given time lost their citizenship. Those who insisted to obtain the passports were threatened by deportation. The unique document that they possess is their certificate of birth, but this does not reduce their exposure to deportation.

Some of these bidun have lived in this situation for three generations. Nobody is interested in them: neither their country, nor Shii Iran, nor international society. They belong physically to a country, but this country rejects them. Without identity card, without passport, they cannot travel outside of the country. In exceptional cases and after toilsome procedures, they are granted a travel title on which it is mentioned that it is valid only to one country; it is taken back at the border point upon their return. Notice here that citizenship in Bahrain is divided to different categories mentioned on the passport: Bahraini, Bahraini by naturalisation; Bahraini by birth, Bahraini by marriage, Bahraini after long sojourn. Members of the ruling family have a passport with the indication: Bahraini by dynasty (silalah). The bidun granted a passport is designated as an inhabitant of Bahrain. Such passports obviously are viewed with suspicion by foreign countries and their holders are exposed to many difficulties, or even to prison.

These bidun do not have political rights in Bahrain. They were forbidden to vote or to be elected at the time of the first and last parliamentary experience on 7 December 1973 and which ended by the dissolution of parliament on 26 August 1975. Their children can rarely follow studies in universities abroad. They cannot occupy a public function and, sometimes, even have a job in the private sector, unless they have important recommendations. They do not benefit from the land or lodging granted by the government to the citizens. They cannot purchase houses or apartments in their country although the ruling family possesses palaces and properties in Switzerland and elsewhere. The banks often refuse to grant them credit because they do not have passports or identity cards. All these problems complicate the social life of these groups. Thus, it is difficult for them to get married because no father would marry his daughter to a person who is threatened at any moment with deportation and whose life lacks security.

Deportation is always suspended as a sword above their heads. The government can use this measure against them at any moment. They fear to be sent to Iran which does not recognise them. At the present time, hundreds of Bahrainis are exiled outside of their country, without the right to return. Thus, families were dispersed. Those who try to meet their exiled sons abroad risk exile themselves. Students abroad who are granted a passport for a year are expelled if they come back after the expiration of their passport. Political opponents face the same fate when they try to come back in the country. In 1992, the Bahraini authorities expelled 110 persons, including children, who came to their country. This attitude violates Article 17 of the constitution of Bahrain which forbids the deportation of citizens. Notice here that the Intelligence Service is in the hands of English military personnel.

According to some witnesses, there are also bidun in the United Arab Emirates, chiefly coming from Kuwait after the Iraqi occupation. These bidun are still in the Emirates due to the fact that Kuwait does not allow them to come back.

The problem of bidun exists also in Saudi Arabia, but there is very little information about it. Al-Gazirah Al-'arabiyyah, journal of the opposition published in London, reported in its issue of June 1993 that the number of the Bidun in Saudi Arabia is much higher than that of the bidun in Kuwait and in Bahrain. They have also been the cause of increasing insecurity in Saudi Arabia. Kidnappings take place in public, stores and houses are attacked and the population lives in a situation of continual terror. In Mecca, young people from this group set fire to cars to manifest their anger against the society in which they live and which deprives them of citizenship and a passport
. These bidun are composed of pilgrims who do not leave Saudi Arabia after their pilgrimage. They belong to different nationalities, chiefly black. They are abandoned and lonely, without relief or help.

We have to add here the problem of Iraqi prisoners held in camps in Saudi Arabia without any contact with the exterior world. Saudi Arabia refuses to integrate them in the society and looks for countries which could accept to receive them. There are about 23.000 persons in the camp of Rafha
.

C. Palestinian refugees
After the creation of Israel, three quarters of the non-Jewish inhabitants of Palestine were obliged to leave the country. Many hundreds of Palestinian villages were destroyed
, including the village of Emmaus (destroyed in 1967), which became Canada Park, a large picnic place paid by the Canadian Jewish Fund
!

By its resolution 194 of 11 December 1948, reiterated by many other resolutions, the United Nations confirmed the right of the Palestinian refugees to return to their lands
. Instead of obliging Israel to apply these resolutions, the United Nations transformed the Palestinian refugees into official beggars surviving on the flour and margarine donated by rich countries and distributed by the UNRWA. Some of them have made new lives, but a great number of these refugees continue to live in sixty-one concentration camps with the hope to return home one day: 13 in Lebanon, 10 in Syria, 10 in Jordan, 20 in the West Bank and 8 in the Gaza Strip. Hundreds of poor women have to prostitute for survival in these camps. Israel opened its doors to any Jewish immigrant, but forbids to these Palestinians to return to their own country and to their own lands only because they are not Jews
. On the other side, the Arab countries refused to integrate them or to accord them their citizenship in order to prevent them from forgetting their cause.

The great Mufti of Jordan, 'Abd-Allah Al-Qalqili, issued a fatwa forbidding Muslims to leave their country which had been occupied by the Israelis because this will be a defeat worse than the occupation itself. These Muslims must stay even if they had to suffer. He quotes the Koran: "O you who believe! Endure, outdo all others in endurance, be ready, and observe your duty to Allah, in order that you may succeed" (3:200).

Concerning those who have already left their country, Al-Qalqili criticises the fact that the Arab countries accepted the proposition made by "some countries friendly to Israel" to receive a number of Palestinians on their territory. This proposition, according to him, has nothing to do with mercy. It is a part of a plan to scatter the refugees to satisfy the Jews. The Palestinians who emigrate into America are even more guilty in his eyes because they abandon their country to the enemy and give up the jihad directed towards the recovery of their country.

Speaking about the Koranic obligation to immigrate, Al-Qalqili says that this duty was prescribed for two reasons:

- the Muslims could not maintain their faith in Mecca before its conquest;

- the Muslim community needed men who could participate in the effort of war against their enemies.

The immigration to a Muslim community remains an obligation for a Muslim when these two conditions are realised. Thus:

- It is an obligation for a Muslim who went to America or to another country where laws opposed to his religion are applied and where he cannot practice his religion, and is exposed to perversion, risks having children ignorant of their religion and, after his death, does not find somebody to pray on him. Such a Muslim engenders children who abandon their religion and who sometimes fight against their nation and against the religion of their fathers.

- It is an obligation also for a Muslim whose country needs him to participate in the battle.

In these two cases, a Muslim has no right to go to such countries, and if he is already there, he must immigrate into a Muslim country.

Al-Qalqili adds that if somebody is constrained to leave his country, he should do it for a country where a Muslim community exists and whose members help each other to maintain their Islamic identity. Those who emigrate from their country and go to countries where they lose their faith and engender infidel children commit a great sin; they prefer the life in this world to the next
.

The refugees' question should be discussed, according to the Oslo agreement of 1993, at the end of the peace process. But all the declarations of Israeli leaders deny refugees the right to return to their homes. What will then be the fate of these people who lived in camps since 1948 with the hope of going back?

To deny them the right to return is a violation of human rights and of the U.N. resolutions. But nobody will worry about this violation unless the Palestinians and the Arabs have the means to impose the respect of this right. In the absence of such means, three possibilities should be considered:

- Dispersion of the Palestinians and their absorption in the Arab countries. This solution violating human rights seems to be the plan of Israel and the West. In November 1994, the United States proposed to end the economic sanctions against Iraq if this country accepts Palestinian refugees. Iraqi Shiis refused since these refugees, being Sunnis, will change the majority in favour of the Iraqi Sunni.
- Granting land to Palestinian refugees the same as Jews have been granted a land, in order to create their own Palestinian homeland. This land could be the fifth of Saudi Arabia, whose surface is five times that of France with only about 11 million inhabitants. Although it does not conform to justice, this solution can represent a compensation for the Palestinians' suffering and exile. It can give them the opportunity to have economic independence. Of course, Saudi Arabia will not accept such a solution, but the decision should be taken by the United States since Saudi Arabia is in fact an American colony.

- Organising a mass Palestinian pacifist exodus towards Israel forcing the latter to settle them in their own lands and just inside its present frontiers, and to treat them equally with the Jews, thus putting an end to the Israeli apartheid system
. Such a solution, the only one based on the principle of justice, is developed by Willy Crawford, a British pacifist, in a booklet published in Arabic in 1981 and in English in 1989
. He is preparing a new booklet taking into consideration the present developments.

Any solution putting an end to this time bomb should however be accepted by the Palestinians themselves.

D. Arab or foreign workers

Having no significant industry, the exportation of manpower is often the only solution Arab countries have when they do not possess natural resources. For this reason, the Arab countries are interested in the mobility of manpower. Many inter-Arab documents and conventions insist that the Arab countries importing manpower should give the priority to Arab workers over non-Arabs. Nevertheless, a study carried out in 1987 confirms:

- the existence of five million unemployed Arab workers, among them a large proportion of highly qualified persons;

- the presence of four million non-Arab workers in the Arab world
.



The massive immigration of non-Arabs to the oil-producing countries raises problems and provokes fears in those Arab countries which import and export manpower.

Some Arab authors see in this immigration a political and military danger. They think that some Asians from South Korea, Philippines, Thailand and Malaysia are nothing but military personnel trained by the Americans who are sent under the cover of manpower. They serve as a bridgehead for a possible American take-over of the oil wells in the Gulf region. The same fear is expressed concerning immigrants coming form Iran
. This political fear is matched by a cultural one: the Arab identity of the Gulf region risks being lost under the linguistic, cultural, or even religious influence of these massive immigrations
.

Concerning manpower-exporting Arab countries, they fear especially the expulsion of their workers and the lost of the money earned in the Gulf countries, as well as what this would imply for an increase in fanaticism provoked by unemployment. This fear was realised after the Iraqi invasion of Kuwait. Even before that, the same problem was raised in 1985 with the expulsion by Libya of 80'000 Egyptian workers and 30.000 Tunisian workers. This took place without advance notice and without previous consultation with their country of origin, and while limiting the quantity of money and goods that they could take with them
. Thus, Libya created a precedent for manpower importing countries which would like to rid themselves of foreign workers in case their oil revenues decline or if they no longer need them.

Despite the failure of attempts to impose the priority and rights of Arab manpower in conventions and in practice, Arab countries find no other alternative than to continue such efforts. The seminar held in Amman in 1986 on the theme "Those who come back from the oil field", insisted in its recommendations on the following points:

- Necessity to ratify the Arab conventions of labour and to apply them;

- Priority for Arab workers;

- Taking steps to replace non-Arab manpower by Arab manpower and to impose a percentage of Arab workers in the projects;

- Conclusion of bilateral conventions concerning the circulation of the Arab workers and their social security;

- Adoption by the exporting and importing countries of programmes of bilateral insertion to resolve the problems of workers who are expelled to their country;

- Help from importing countries to resolve the lack of revenue resulting by this expulsion;

- Necessity to limit the Arab brain drain to the industrialised countries by creating favourable conditions for the integration of educated individuals in the Arab countries
.



The Charter of the Arab Jurists on Human Rights of 1986
 mentions this question in Article 25 which says: "Every citizen has the right to work which he freely chooses in his own country or in any other Arab country". Article 41 is an echo of the expulsions of Arab workers: "Mass expulsion of citizens of any Arab country shall be prohibited".

3. Migration of Muslims to dar al-kufr
Many millions of Muslims live today outside of the geographic zone of dar al-islam, including countries with Christian majorities. Some of them are second or even third generation Muslim and have citizenship of the country where they sojourn. Others are students in quest of knowledge or are new immigrants seeking to earn a living after being unable to do so in their own wealthy countries. There are also Western Christians converted to Islam.

Muslims living in dar al-islam have a different attitude towards this Muslim presence in dar al-kufr than that of Muslims who emigrated. This is what we well try to see here.

A. Position of Muslims living in dar al-islam

We have already given the negative attitude of Mufti Al-Qalqili towards the emigration of Muslims to non-Muslim countries. We will look at some other points of view here.

The Guide for the Muslim in Foreign Countries, edited by a Shii Lebanese publisher in 1990, recalls the interdiction in principle to go to dar al-kufr. It quotes the Koranic verses relating to this subject and a saying of Imam Sadiq: "There are seven deadly sins: voluntary homicide, false accusation of adultery, desertion in battle, return to nomadism after emigration, eating unjustly an orphan's goods, acceptation of usury and all what is punished with hell by Allah"
. The return to nomadism refers to Bedouins converted to Islam in the time of Mohammed who went back to the desert, dissolving their links with the Islamic community and refusing to participate in its wars.

This book says that the Muslim must always feel a barrier between himself and the impure infidel society. It quotes the Koranic verse: "The polytheists only are unclean" (9:28). This barrier must prevent the Muslim from integrating himself into this society. He must have the feeling that he is in an unjust society and that his presence in this infidel society is an exceptional presence dictated by the necessity that he must flee as much as possible: "Indeed, what is for a Muslim worse than to loose his end for a temporary pleasure or a brief interest?"
.

This book accuses parents who send their children to foreign countries, especially their girls without relatives. It explains that foreign countries attract these Muslim children with scholarships or by granting them political asylum or even citizenship through marriage with one of their citizens. This is intended to separate them from their Muslim milieu according to the missionaries' plan which failed to christianise them and which now tries to distort their personality. After the failure of military and economic colonialism against Muslim countries, foreign countries do not find other means than to impose their domination on brains
.

However, the book denies that it is in favour of cutting the Muslims off from the world; its purpose is only to vaccinate them against the defects of infidel countries. The Muslim has to choose either to leave the infidel country or to immune himself spiritually against it. The purpose of the book is then to help the Muslim to safeguard his identity and his purity in foreign countries
. For this purpose, it establishes the following principles:

- It is forbidden for a Muslim to go to an infidel country if the way of life in this country can undermine his religion, regardless of the reason for his travel: tourism, studies, trade or permanent sojourn. Undermining his religion means committing any sin, small or great, such as shaving his beard, shaking the hand of a foreign woman, abandoning prayer and fasting, eating impure foods, drinking alcohol, etc.

- If the risk to undermine the religion concerns solely the woman and the children, the Muslim must leave them in his Muslim country. Because of that, the Guide speaks only about the duties of Muslim men, and not about those of Muslim women.

- If a Muslim needs to travel to an infidel country for medical treatment or for other important reasons, and he simultaneously risk undermining his religion, this travel is permitted within the necessary limits.

- In all cases, it is preferable not to live in the company of sinners or of those who are in error, unless there is a valid reason. He who lives among the sinners receives a part of the maledictions which hit them. He who lives in Muslim societies benefits from the benedictions which they receive
.

Concerning those who need to go to an infidel country, they must respect Islamic norms, norms largely developed by this Guide. We mention here some of these norms:

- To accomplish the daily prayers. Not to eat impure foods, not to drink alcohol or to sit to a table where alcohol is consumed. Not to have the face or the back to Mecca while in the toilet because in the West toilets are not built according to Islamic norms.

- Not to touch a foreign woman. Marriage with a pagan (non-monotheist) or apostate woman is forbidden. Marriage with a Jewish or Christian woman should preferably be only temporary. If the woman is a virgin, the Muslim must ask the consent of her father. In case of divorce, it is forbidden to leave the children with the woman. Unless unavoidable, a woman must be treated by a female physician or nurse, and a man by a male physician or nurse if the treatment implies touching or seeing of the "disgraceful part" ('awrah).

- Not to bury a Muslim in the cemetery of infidels unless unavoidable due to the impossibility of sending the body to a Muslim country.

- It is permitted to work in a supermarket if one is not obliged to sell pork or alcohol. It is forbidden to sell or to purchase lottery tickets or music instruments
.

- Students in medicine must avoid staying among women, and if it is impossible to do otherwise, they must take care not to be influenced. They must not touch the body of a woman or to look on her "disgraceful part" unless necessity to do it for treatment. They must not look upon an image of a human body with desire. They must not practice on a Muslim corpse unless the life of a Muslim depends on it and a non-Muslim corpse is not available
.

- To seek to convert infidels to Islam. This has to be considered by the Muslim as a payment for having left dar al-islam
.

The periodical of the highest Saudi religious authority published the following fatwa issued by Sheikh Ibn-Baz, the highest Saudi religious authority:

Question: Is it licit for a student to live with a family in a foreign country in order to learn the language better?

Answer: It is illicit for a student to live with such a family because he risks contamination by the morals of the infidels and of their women. The question remains whether such travel is licit in itself. It is in fact forbidden to travel in the infidel country for study except in case of extreme necessity and on condition that the student is lucid and prudent... Mohammed says: "God does not admit the acts of a Muslim if he frequents the polytheists"..... He says also: "I consider myself rid of any Muslim who sojourns among the polytheists". Many other sayings of Mohammed have the same sense. Therefore, the Muslim must avoid travelling in the infidel country, except in extreme necessity. Unless the traveller is lucid and prudent and has the intention to convert others to Islam.... In this case, his travel is meritorious

The journal of this religious authority twice published the same editorial to warn against the sending of students for language courses organised in the West, including programmes of entertainment and sojourn in infidel families. The headline is expressive: "Warnings against travel in the infidel country and the dangers of such a travel for religion and morals"
.

A Saudi woman demands that the government forbids Saudi girls to register in mixed foreign schools, faculties or universities. She wants girls to be obliged to wear Islamic clothes

Hammad: Massirat al-mar'ah al-su'udiyyah, p. 105.
.

'Abdallah Ibn 'Abd-al-Muhsin Al-Turki, director of the University of Imam Mohammed Ibn-Sa'ud, wrote the preface to a book on the reasons for and the economic consequences of the emigration of scientists from the Muslim world. He says that such emigration is due to the fault of both: Muslim societies and Muslim scientists. If Muslim societies had not ceased to follow the teachings of Islam, they would not have suffered from this problem. Concerning Muslim scientists, if they had steadfast zeal and a feeling of their Islamic national duty, they would have remained in their places to fulfil the needs of their societies even if they had to suffer some difficulties and to sacrifice some of their interests.

He adds that besides the arguments presented in the book, there is the necessity "to recall to our Muslim scientist brothers who emigrated and refused to return to dar al-islam that it is not allowed for a Muslim, according to the Islamic law, to live in an infidel country and take it as his homeland and domicile". He points out that, besides the underdevelopment in the Muslim countries, the emigration of the brains has consequences on the children of these scientists who risk to abandon Islam. These scientists should think that "the seduction of the life, including scientific position, notoriety or economic security have no value if their sons and the daughters leave the Islamic religion".

He expresses the wish that other scholars should emphasise the religious interdiction concerning the sojourn of Muslims in an infidel country
.

The author of this book points out that the educated children who go to Western countries provide these countries an annual help estimated at millions of dollars. Some of them work in sensitive fields such as the creation of atomic bombs and whose secrets go to Israeli atomic installations which in turn threaten Muslims
.

We must here take note of the fact that some Muslims living in dar al-islam claim for their coreligionists living in dar al-kufr the application of the Islamic laws of personal statute, in the same way that the Muslim countries apply their non-Muslim religious laws of personal statute to the different Christian communities living inside them. An Egyptian professor writes:

The non-Muslim states, who pretend to be the most civilised, do not reserve for the Muslim citizens any particular treatment in matters of personal statute considered by them as ordre public applied equally for all. This is not the case of Islam who applies to the non-Muslims their non-Muslim religious laws of personal statute. What a beautiful equity that of Islam
!

Another Egyptian professor wishes the creation of a Muslim family code applicable to Muslims living in the non-Muslim countries who opt for such a code. This code should be inspired entirely by Islamic law in a contemporary interpretation which would be the most compatible with universal values. The purpose is "to allow the coexistence between the members of the Muslim community and other communities respecting the culture and the legitimate interests of this growing Muslim community"
.

The application of such a code, according to this professor, could be limited to Muslims established in Europe and whose links with their country of origin are interrupted. But it will not be applicable either to European Muslims or to Muslims not established in Europe, whose links with their country of origin remain strong. This unified code could avoid, theoretically, the principal discriminations attributed to the Islamic law, i.e. discrimination on the basis of sex or religion. It should:

- exclude the impediment to inheritance for disparity of religion;

- limit polygamy to exceptional cases according to the spirit of the Islamic law;

- limit or subordinate divorce by unilateral repudiation to conditions which are similar to those of divorce in order not to deny the rights of the defending party.

In this way, adds this professor, "it is possible to elaborate on the basis of Islamic law a Muslim personal system which allows Muslims living in the West to realise their principal objective which is to establish their identity without being in disharmony with the society in which they are trying to integrate"
.

The proposition of the two Egyptian professors is not new. Already in 1980, the Seminar of Kuwait on Human Rights in Islam organised by the International Commission of Jurists, Kuwait University and the Union of Arab Lawyers
 mentioned a similar idea:

The Seminar calls upon all nations to respect the rights of minorities in the exercise of their cultural traditions and of their religious rituals, as well as the right to refer in their personal statute to their religious convictions, and it recommends providing the necessary support to all initiatives which encourage this spirit and strengthen this orientation and outlook
.

We will see in the following paragraph how Muslims immigrants themselves conceive their presence in dar al-kufr, principally through the case of North Africans in France as well as the position of their countries which are faced with this migration.

B. Position of the immigrants: North Africans in France
a) Hostility towards the North Africans

Muslims constitute numerically the second largest religious community in France after Catholics. They are about four million, of whom half have French citizenship; 30% of them were born in France
. Among these Muslims, there are, according to the last available census of 1990: 473.00 Algerians, 396.000 Moroccans, 135.000 Tunisians, 51.000 Turks. One has also to mention the 400'000 Harkis, Algerians who fought on the side of France and were repatriated in 1962 with the Algerian-born Frenchmen (pieds-noirs); they were not fully integrated into French society, often being held in camps. There are also 10.000 French citizens who have converted to Islam according to the office of conversions at the Great Mosque of Paris, a number which is probably an overestimation
.

The presence of Muslims is not fortuitous. France brought them, either by force or as volunteers, to contribute to its defence during the 1914-1918 and 1939-1945 wars. Many of them lost their lives as French soldiers; tens of thousands of Muslim fighters lie in French cemeteries. Ex-fighters still live in North Africa and some of them receive French pensions
, usually extremely minimal. Besides that, to compensate its demographic deficit, France during the years 1945-1975 sought foreign workers, and preferably those from its ex-colonies.

There presently exists in France an increasing hostility towards Muslims. Jean-Marie Le Pen, in the programme of the National Front of 1985, speaks about invasion to describe the presence of immigrants in France
, a term repeated by Giscard d'Estaing in Figaro Magazine, in September 1991. Many arguments are evoked: their high birth rate, the rise of unemployment in France, the progress of Islamic fundamentalism, the attacks attributed to Middle-Eastern groups, differences between their values and those of Europeans, in particular their family behaviour and the status of women
. Some French did not hesitate, during the Gulf war, to see in immigrants a fifth column
.

The solution should be, according to Le Pen, to encourage by financial assistance those who are born in a country which is not a member of the European Community to return home
. Le Pen would like also to limit the number of those who become French citizens with the suppression of the lex soli, a provision which automatically grants French citizenship to any individual born in France
.

The alternative solution is to integrate them, a solution whose feasibility is doubted by some. According to Barreau, it is difficult for Muslims to live in a society where they are a minority; Islamic law only recognises one kind of situation: that in which the Muslim is naturally the master of the city and where he applies his Islamic law. The submission to an infidel authority is not envisaged
.

Those who are more optimistic reply that integration is an ineluctable fact. The majority of young second generation Arabs are culturally French and speak Arabic or Berber badly. They are no longer able to appropriate the "inheritance" which has never been transmitted to them. Once the first generation of immigrant North Africans (illiterate, and whose language is Arabic or Berber) disappears, the second will loose its anchorage in the Arab-Islamic civilisation. For these reasons, the integration and the assimilation of the "Beurs" (Arabs born in France) are "as sure as the movement of life and death"
. According to this opinion, no culture from the Third World can resist more than one generation against the lamination of the European post-industrial culture. The women of Muslim origin gradually adjust their fecundity to conform to that of the French. The "Beurettes" (Arab girls born in France) begin emancipating themselves from the familial system. The number of mixed marriages increases and the children of these marriages will no longer have a unique and separate ethnic origin. These long-term factors reveal that the resistance to integration is largely a myth.
.

But what do Muslim immigrants themselves think? This is what we will see through the opinions expressed by Muslims of North African origin living in France.

b) From return to integration

Implanting of Muslims in France

North Africans themselves originally conceived of their immigration in France as temporary. This is the reason why only men left their countries, often the day following their wedding night and abandoning their wives behind them
. Dr. Salem Kacet, of Algerian origin, professor of cardiology in the CHU (University Hospital Centre) of Lille and deputy mayor of Roubaix, writes that his father, since his arrival in France in 1948, contributes to a kind of Kabyle mutual fund whose purpose is to assure the transport fees in Algeria of the corpses of its members who die in France. "A form of nostalgia, a certainty that the exile will end one day and that one will at least be buried in his native land near his ancestors, even if he could not live there during his old age"
.

Many factors, often mutually reinforcing, have contributed to the changing attitude of immigrants concerning the prospect of return. There is first the degradation of the economic situation of their countries of origin which influences immigrants not to return. An immigrant sends for his family, taking advantage of the right to familial reunification. He attempts later to create around him the conditions permitting him to live his faith by building mosques, "manifesting by this desire the most irrefutable proof of their new will of integration or... the suspension of their will to go back". Dr. Kacet, quoted here, objects to the obstacles Muslims encounter for the building of mosques in France. According to him, "the creation of mosques could end many ambiguities. They give the comforting feeling that it is possible in France to be Muslim and French, or even to be a foreign Muslim without risk"
.

The last act is the claiming of squares reserved for Muslims in the cemeteries. "This is a fundamental element of the implanting of the Muslim population because traditionally the North Africans repatriate the corpse to be buried in their native homeland"
.

The practice of religion legitimises immigration. A French Muslim author explains: "In the beginning of the century, many [...] North Africans refused to travel in order to work in a country of the Infidels. It was necessary for the pioneers of immigration to return so that the peasants could be reassured of the facilities offered by France for the practice of religion"
.

Research of a legitimization

An additional element is introduced by the perception that Muslims have a right to live in France because they have participated in its defence. "Could France be ungrateful towards these fighters or their descendants?", wonders a French Muslim author
. They have also participated in its economic construction and they were born there. The Charter of the Islamic Cult in France
 says in its preamble: "Yesterday, with their blood shed in Verdun or Mount Cassino, today by their labour, their intelligence, their creativity, the Muslims of France contribute to the defence and to the glory of the nation as well as to its prosperity and to its radiance in the world". Article 33 adds:

Full members, on the spiritual level, of the vast cultural and religious community of the Islamic Ummah, the Muslims of France are not less conscious of the privileged links which tie them to France, which is for many of them a country of birth or of election. Beyond the diversity of their ethnic, linguistic, and cultural origins, the Muslims of France intend to work for the emergence of an Islam of France, open towards the Muslim world and anchored in the reality of French society as well. Claiming not to have any particular foreign religious authority, the Muslims of France work towards the expression of an Islam which permits to live profoundly the Koranic message in peaceful harmony with the French culture.

Legal legitimization of immigration on the part of Islamic authorities is the next step. Soheib Bencheikh, son of sheikh Abbas Bencheikh Lhoussine, rector of the Great Mosque of Paris from 1982 to 1989, says:

Traditionally, the world is divided into Dar al-islam, the home of Islam, and Dar al-harb, the home of War, which designates in fact the non Muslim world, especially Christianity. This old and dangerous theologico-juridical position cannot be reconciled with Islam in a minority status. One should then work for a new theology, de-mystify our patrimony in order to discover the genuine sense of the divine message. That which is compatible with any custom, in this case the French custom. It is up to us to prove in today's France that Islam is really a universal religion
.

Dalil Boubakeur, actual rector of the Great Mosque of Paris, explains the question of citizenship of a Muslim in a non-Muslim state:

- In time of peace, the national and civic adhesion to a non-Muslim state is legitimate for a Muslim because it constitutes for him a fulfilment of his rights and of his participative socio-economic and cultural life to the nation he adheres to. However, each modern Muslim author nuances this position somewhat, the essential being to avoid a "dilution" of the Muslim identity by the process of acculturation.

- This citizenship must always assume completely and fairly, with conscience and responsibility, its options, even in case of conflict. The western notion of nation, adopted by almost all the Arab-Islamic world, is compatible with Islam, as religion and community. He adds:

"The love of nation (watan) is a form of faith" states a genuine hadith of the Prophet. Generally, an accepted jurisprudence in the political tradition of Islam maintains that "obedience is imperative towards he who is master of a territory
.

Dalil Boubakeur goes further: "Moderate and genuine Islam is as much an opportunity for spiritualisation for Europe as Europe is a chance for the expansion of religious and Islamic thought"
. This recalls the book of Kaltenbach: France, a chance for Islam. In the preface, Bruno Étienne writes: "France is a chance for Islam; Islam is a chance for France". He explains:

The example of a multi-confessional France giving a place to Islam could permit the followers of this religion to reopen the gates of the Igtihad  (of the personal effort) closed there [in the Islamic World] by doctrine and dictatorship.

But, at the same time, a France with a living Islam could help as a bridge (once more) between the more and more egoist and materialist North (or Centre) and the South (or the periphery) thirsting for bread and freedom
.

In the programme Temps Présent of the Swiss French Television of 23 March 1995, Hani Ramadan, grandson of Hassan Al-Banna and imam of the Islamic Centre of Geneva, was asked why he remains in a non-Muslim country instead of returning to his country. He answered that he went to Egypt to see if he could establish himself there, but he quickly found that Switzerland granted him more freedom to serve Islam than did Egypt .

Citizenship and dual citizenship

Without going into detail concerning the legal provisions on citizenship in France, it must be noted here that the acquisition of French citizenship by North Africans was viewed negatively.

The acquisition of French citizenship by Algerians before independence was linked with a renunciation of the application of Islamic law. This meant in their eyes to become apostate (a crime punished by death in Islamic law). Those who acquired this citizenship were assimilated to the "supplétifs" of the French army in Algeria (the Harkis). Those domiciled in France before independence became Algerians at the time of independence, and it was inconceivable that they become French although they could choose to do so by virtue of Article 2 of the order 62-825 of 21 July 1962. One should not take the citizenship of the enemy one has fought. Seeing the discriminatory situation of the Harkis, some Algerians had the feeling to remain always Arab, regardless of the question of their nationality. They also often experienced some difficulty in accepting the fact that their children acquired French citizenship by virtue of being born on French soil. Many parents were ignorant of the law and objected when their sons had to perform military service in France. But in the end, they resigned themselves to this
.

The actual situation can be summed up by the declaration of Mrs. Belaouari, French of Algerian origin, made before the Commission on Citizenship (which was created in 1987 to prepare for the reform of the code of citizenship):

For very long time, the young people lived with the myth of return, that their parents passed to them, saying: "One day, we will go home". But this return never became real. The parents know it today, and the young people are aware of it. And if today we see an increasing demand for French citizenship, it is because the young people have made this choice; indeed, they made it already by their presence
.

Those who became French, however, maintain a double citizenship: the French one to live and work in France, the Algerian one as identity of reference, or for an eventual return, in case of failure in France on the socio-professional plan. The renewal of violent acts against the North Africans causes them to preserve their citizenship of origin as a last resort
.

In some French circles, this double citizenship is criticised by those who would like to include in the law on citizenship an article obliging individuals with two citizenships to choose one of them on a fixed date after reaching their majority, and to prove it by a confirmation from the other state that they have renounced its citizenship. After the expiration of this fixed date, the silence of the concerned should be interpreted as a renunciation of French citizenship
. The authors of this proposition add:

For a Muslim, to choose to be French today would be a choice which is voluntary in a double sense, because it could have the effect of renouncing the community of Islam, in all of the three aspects which constitute both the strength and the danger of that community: political, spiritual and racial
.

Conflict of laws and of cultures

If Muslims today do not see any objection to acquiring French citizenship, do they accept to submit to the secular law of the state?

The Muslims who intervened before the above mentioned Commission of Citizenship (among them Mohamed Arkoun, Mohamed Geroui, Hadj Eddine Sari, Tahar Ben Jelloun) have affirmed that Islam is first of all "a religion linking the individual to God in a relation as intimate and private as in Judaism or Christianity. This religion can be practised in the respect of the French secular tradition; Islam exists indeed in many secular countries".

The Commission indicates however that "Islam is more than a religion: it is also a norm of social, juridical, philosophical and economic life. This norm can be in contradiction with the morals, the internal juridical order and even the values of a non-Muslim society". It quotes especially the personal statute norms. It adds: "One should not underestimate the level of the effort that can represent, for the Muslims in France who observe Islamic law, their adhesion to some norms of our society
".

Some immigrants push the integration so far as to sacrifice the Arab language. Dr. Salem Kacet says:

Integration is a bilateral process. We should accept the values of the Republic. Our particularisms should be expressed only in the private sphere.... For this reason, I am against the teaching of Arabic to Arab children in a secular school. What unifies a country is its language
.

Adil Jazouli, a Muslim sociologist working on the situation in the suburbs, says the same thing:

The school must impose the dominant culture. There should be a renunciation of the teaching of Arabic in primary school. This teaching was begun under Giscard, and was in line with the idea of an eventual return at the part of the immigrants. It was continued by the Socialists, in the name of tolerance of cultural differences. A major error. For the sake of kindness towards cultural diversity, we risk the distabilisation of an entire generation
.

After an enquiry, Cesari indicates that what is important for the Muslim living in France is the possibility to respect the five pillars of Islam. When the question of personal statute is raised, the practising Muslims have the tendency to consider this aspect as secondary. But some of the immigrants do not hesitate to express their wish to have their own courts and laws (permitting polygamy, for example) especially when a dispute involves two Muslims. This claim is not yet under consideration. First of all, it does not correspond to the expectations of the majority of new generations born or raised in France. But above all it does not lie within the immediate expectations of practising Muslims established in France whose priorities are places of worship, Koranic schools and Islamic sections in the cemeteries
. Concerning the eventuality of creating an Islamic personal statute law, a poll of the SOFRES indicates that 66% of Muslims sampled were against. Nevertheless, 37% of Muslims asked would like to benefit from such specific laws
.

We have seen that the possibility of practising their religion in France has legitimated immigration and integration in the eyes of Muslims. The questioning of the secular laws of the state in the name of religion risks provoking a confrontation between the immigrants and the society which has accepted them and dangerously challenge their integration. It can also degenerate into conflicts among the migrants themselves.

We have a prelude to this situation in the affair of the Muslim veil which profoundly divided France. It began with the exclusion from a school in a Parisian suburb in 1989 of three Muslims girls who came veiled to class. Veils were also worn at the College of Nantua in October 1993. After this affair a Turkish Imam, Husseyin Konus, who was accustomed to affirming in his sermons that "the law of God comes before that of the Republic", was promptly expelled
. In Grenoble, 5 February 1994, a sit-in was carried out by about 1.500 secondary school students against the National Education administration. They came with cars from all over France to sustain a veiled girl of Moroccan origin and French citizenship who had been excluded from her school for having refused to take off her veil in the course of physical education, and who was on a hunger strike against French anti-religious secularism. The students cried: "Secularity yes, my veil too!", "France is my freedom, my veil too!"
. These are three case among many others. Without going into detail concerning the juridical quarrel, we now give the reaction of moderate Muslims in France.

Dalil Boubakeur, Rector of the Great Mosque of Paris, says:

It can seem paradoxical that such a problem exists to a greater extend in France than in the Muslim countries... In France, this particular problem finds its origins in the re-islamising approach of the young people who have been taught the pure and harsh notions of Islam... I think that a respect for the culture of the country should justify less violent approaches. Muslims in France are not in a Muslim country. A courteous discussion is imperative according to the teaching of Koran... We have spoken about tele-teaching for these girls until we can have schools which could be, in the same way as private Catholic, Jewish or Protestant schools, able to receive these young girls
.

Other Muslims of North African origin who were opposed to the wearing of the veil in school estimate that this affair "has been raised as a mayonnaise or a soufflé, with attention and obstinacy. It had been mediatised in an excessive and greedy way". They indicate that the three girls are from newly immigrant Moroccan families
, that "no one beurette (Arab girl born in France) wore the veil. Because they, at least, know the meaning of freedom and equality"
, that "it was Frenchmen recently converted to Islam who supported the fundamentalists; it was a converted women of French origin who had been invited on television during a debate on the fifth channel. The only female teachers who wore a veil in the public schools, in Montamgny and in Fabrègues, are also young women recently converted to Islam"
.

Another problem should also be noticed. Islamic law permits Muslims to marry a Christian or Jewish women, but forbids Muslim women to marry non-Muslim men. Those who wish to marry Muslim women must first convert to Islam. This was the case of the French philosopher Roger Garaudy, a convert to Islam who married a Muslim woman from the family Al-Hussayni of Jerusalem.

The inter-marriage appears to be both the most difficult test of the integration of immigrants in society and the superhighway of assimilation: that by which generations and populations of different origins merge in common descendants
. Concerning this question, enquiries indicate a feeble propensity of Algerians to marry French persons even if they have been established in France for a long time. The Algerian women marry Frenchmen less often than other foreign women of more recent implantation. Even Tunisian women seem clearly less inclined than Portuguese women towards mixed marriages, despite the fact that the length of their presence in France is comparable
. The mixed marriage is, almost systematically, the cause of familial divisions, sometimes irreversible; more than that, it is considered by the societies of origin to be a sign of social betrayal and of religious denial
. Thus, the difference of religion between immigrants and the population of the receiving country, constitutes the principal stumbling block to inter-cultural encounters, and a supplementary obstacle (to be surmounted or insurmountable, according to one's ideological point of view) on the road to integration
.

Soheib Bencheikh, quoted above, tries to find a solution to this problem with arguments used before him by the Egyptian thinker Mohammed Khalaf-Allah (whom he does not quote in our source)
. For him, neither the Koran, nor the sayings of Mohammed forbid the marriage of a Muslim woman with a Christian or a Jewish man. In this case, Islamic law considers all that is not expressly forbidden to be permitted. He indicates that because of this taboo, many girls abandon Islam for Christianity
.

Islamic structures in France

One of the problems which affects the integration of Muslim immigrants in France is the absence of representative religious authority and the consequent interference by foreign religious authorities (from the immigrants' countries of origin or from oil-producing countries).

Bruno Étienne, professor in the Institute of Political Studies, Aix-Marseille, and specialist on Islam, proposes the creation of an Islamic Church of France based on a synthesis of the Federation of the Protestant Churches and the system of the Jewish Consistory. This model would permit the state, the regions and the municipalities to have in front of them legitimate and legally recognised interlocutors, hence representing a religious population. According to him, the Imam of the Great Mosque of Paris must be French; the superior Islamic Council must be composed of French citizens of Islamic confession
.

Tahar Ben Jelloun agrees, but he adds: "If the Muslims are left to manage alone, they will not do it". He would like for the initiative to come from France "because, after all, it has the right" and the proposal would have a better chance to function. But he does not think that it should be a church, but rather an association or a federation where there will be "Muslim French, but also Muslims who come from elsewhere". He adds: "I entirely agree! Because it is not 852 associations or places of worship who are dispersed everywhere which could one day speak in the name of Islam. Everybody will then give his own version, and that is not good"
.

Until today, an Islamic religious representative authority is lacking in France. Although about half of the Muslims living in France are of French citizenship, only 4% of imams are French
, the others are trained outside France and are of foreign citizenship. To remedy this problem, three Islamic institutes have been created in France; two of them are financed by the oil-producing countries. The third, created in October 1993, is under the aegis of Dalil Boubakeur, rector of the Great Mosque of Paris
.

This rector, nominated on 12 April 1992, is the first rector of French citizenship. He denounces the financing coming from Saudi Arabia which favours the emergence of trends similar to its own thoughts and tendencies: "Religious fundamentalism which will be the consequence is for us insane, because such a project in France would be absurd and delirious if it had as its purpose that Islam should change the structures of the state. This religion exists within the law of the Republic and is opposed to any activism which would threaten the ordre public"
. He would like to organise the Muslim community around the Great Mosque of Paris. For him, the religious life in Islam as in any religion is centred around the personality of the priest: the imam. "In France, Islam can go out of control because the element of control and of co-ordination (and even of discipline) of imams does not exist (auto-proclaimed Imams or of unknown formation)"
.

A French Muslim author writes: "Many are those who, among the Muslims, estimate that the creation of an Islamic Church would be contrary to the Islamic tradition... Nevertheless, the Muslims of France must have a guide, someone who can lay down the law concerning the problems which are raised for Islam in French society. This could be the occasion to promote French Muslims to head the organisation of Islam in France and to put an end to the foreign interference in this field"
.

c) What to do with the others?

The desire to integrate on the part of immigrants themselves will not suffice to resolve the question of the migratory flow towards France.

Sami Naïr urges the French to make immigrants "equal citizens" in order to make "hatred step back" and to make "possible that without which nothing is possible: a common future, a common destiny"
.

He indicates that the countries of the South receive the great majority of the 100 million migrants in the world (83%). Three quarters of these immigrants are in Africa, in Asia and in the Middle-East; they represent primarily migrations in its simplest most existential form: those caused by hunger, or for the sake of survival in the face of natural catastrophes. Thus, migratory flows are chiefly within the Third World. He admits, however, the existence of a French dilemma: "To open the door is no longer conceivable or supportable. To close it totally is a myth, impossible to realise practically and... not desirable for these countries"
. What to do then? His proposition is the following:

... the fact that France can no longer adequate by receiving immigrants in a lasting manner could be transformed in an asset. Why not substitute the policy of the locked door for that of co-operation?... The countries of the South are lacking professionals trained in new technologies, health care, hygiene and education. Why, instead of fixating dogmatically on either integration or expulsion, not think of a situation more fluid where for example engagements are taken to employ and train workers here and who would be paid for a defined proportion of their salary in currency automatically invested in their country of origin, and who would not be allowed to stay in France after a certain contractual period? This would be real co-operation: it brings currency to countries who need it, it raises the technical level of these countries and, by receiving these "coopérants" only for a limited time, it favours the return, it dedramatises the uprooting of the immigrants
.

d) Position of the immigrants' country of origin

Before closing this chapter, we will look briefly at the position of the immigrants' country of origin in regard to this question.

These countries conceived of emigration as having three purposes: to have fewer unemployed persons, to obtain more currency to finance development, and to enable the emigrants to acquire a professional training in Europe which would help their respective country's development after their return. This was considered advantageous for the receiving countries as well as for the exporting countries
.

They conceived of this migration as provisional. The national Algerian Charter promulgated in 1976 (Title VI, V, 5) indicates the return of immigrants as one of "the major objectives of the socialist revolution". It adds: "From their side, the emigrants will make their return to the country... one of their fundamental aspirations". The return is encouraged by administrative simplifications and tax facilities, priority for housing or acquisition of land for building
.

These countries did not envisage losing their children for the benefit of the receiving countries. Because of that, they were hostile to the idea of dual citizenship. Even when they support it, it remains for them a stopgap measure. Thus, according to Article 30 of the Tunisian decree 63-6 of 28 February 1963, the voluntary acquisition of foreign citizenship has as its consequence the automatic and irrevocable loss of Tunisian citizenship. This Article has been modified by the law 75-79 of 14 November 1975: the loss of Tunisian citizenship is henceforth facultative and occurs by decree of the Tunisian government. This reform was aimed principally, according to the Tunisian press, at satisfying the complaints of Tunisians working in foreign countries. They wanted to "obtain for a time" the citizenship of the receiving country in order to "lay claims to the social advantages reserved for nationals of these countries" and "to avoid all forms of discrimination" (Al-Amal, Tunis, 12 November 1975)
.

This desire of the country of origin to keep their children is evident in the agreements signed by Algeria and Tunisia with France on military service. The Franco-Algerian agreement of 1983 as well as the Franco-Tunisian convention of 1982 replaced the expression "dual citizens", with "young people". The agreement with Algeria, contrary to the usual agreements which link the service of dual citizens with the criteria of residence, leaves the choice open. Often, concerning Algerians at least, young people choose, usually under pressure from their parents, or sometimes their parents themselves choose for them, to perform Algerian military service. Once the choice is made, it is irrevocable according to the above agreement
.

On 11 December 1982, Al-Amal, Tunis, analysed as follows the agreement with Tunisia on the service of dual citizens:

This law applies in fact, not to Tunisians who renounce their citizenship for another, but to young people who, according to our law, are one hundred per cent Tunisians but who are born in France and, for that reason, find themselves once they reach the age of majority, obliged, according to French law, to assume French citizenship and, consequently, to perform their military service in France at the age of eighteen. The new Tunisian law suspends the application of the French law in order to prevent young people having dual citizenship from being called to serve at that age and to give them the choice of the country in which they would like to do their military service once they are twenty years old..... We are persuaded that the young Tunisian emigrant, who has to choose between Tunisia and France to perform his military service, will spontaneously opt for his homeland, as an Arab Muslim, because the second choice conduces ineluctably to the rupture of his linguistic, civilisational and spiritual links with his country
.

In its report, the Commission on Citizenship points out that "the influence that some foreign states would like to maintain on their nationals established in France, and on the children they have in our country, could have been an obstacle to integration, but the situation seems to have evolved in a satisfactory way".

Concerning Algeria, the Commission indicates that this country has for long time been reluctant to permit the acquisition of French citizenship by its citizens established in France. It accepted unwillingly that children born in France after 1 January 1963 to an Algerian father be considered French by virtue of the double jus soli (child born in France to a father born before independence in Algeria); such children are Algerians according to Algerian law. It seems, however, that the attitude of the Algerian authorities is changing and that they envisage limiting their influence to the maintenance of cultural links
.

This new conciliatory attitude by Algeria can be explained by its economic difficulties. In the first years after independence, the official policy was to permanently claim the country's descendents, to remind them that their sojourn in France was only provisional, that their destiny was with their homeland. To stay in France was considered a desertion, to acquire French citizenship a betrayal, to marry a French a shame. When the Algerian government, confronted by its very high demographic rate, understood the importance of emigration for the stability of the country, it stopped its blackmail of Algerians living in France: "If you take French citizenship, you loose forever your Algerian citizenship". The Algerian authorities accepted with realism the departure of hundreds of thousands of persons that it could no longer nourish and to whom it could no longer offer a job
.

Concerning Morocco, the Commission on Citizenship indicates that it also exercises a strong influence on its nationals established in France, but by different means than that of Algeria. However, its attitude has not yet provoked difficulties analogous to those which exist with Algeria. The explanations are various: the relations between Morocco and France are traditionally good; Moroccan children born in France become French only at eighteen years old; and as familial reunification was introduced later for the Moroccan immigration, the question of military service has not been raised, therefore there is no Franco-Moroccan conventions on this matter
.

Mr. Ennaceur, ambassadorial representative of Tunisia in Geneva, explains that immigration began in the sixties in an organised frame and it had been regulated by bilateral conventions between the sending and the receiving countries by fixing the modalities of co-operation and providing for mixed structures for follow-up and for consultation between the concerned authorities. But since stopping immigration in the beginning of the seventies, the receiving country acted alone and thus confronted the sending countries with a series of faits accomplis. This attitude is reflected in many decisions taken unilaterally and without consultation, such as the norms inciting to return, the revision of conditions of sojourn and of familial regrouping, or the adoption of a policy of integration which seems to become a collective option for the European countries
.



He expresses his satisfaction that the attempts of the European countries to integrate the migrants, chiefly those of the second generation, has failed, taking into consideration the small number of persons who have renounced their citizenship of origin. For Ennaceur, "integration does not at all mean the alienation of identity or the renunciation of its fundamental attributes. Integration should not be translated, necessarily, by naturalisation and rejection of one's citizenship of origin". He indicates that dual citizens among the second generation represent 18.8%, while 75.2% of young second generation North Africans insist on keeping their citizenship of origin
.



One should notice here the reaction of the women who remained in the sending country against those immigrants who married foreign women in the receiving countries. Is it fair, wondered the National Union of Tunisian Women in 1962 that students have fun in foreign countries with scholarships that an entire people have funded by the sweat of its brow and then marry foreign women, thus depriving in this way Tunisian women of a comfort they deserve? The same reaction came from the National Union of Algerian Women which, in their congress of 1966, worried about the increasing number of future Algerian executives, who as students are obliged to undertake long studies in foreign countries and who often come back with foreign wives. Viewed as a pact with the enemy, the mixed marriage creates a suspicion of betrayal against the nation. The declaration of the National Union of Algerian Women says: "The mixed marriage raises.. many problems which should forbid the future executives from having access to positions of responsibility, especially in foreign affairs"
.

Belguendouz, professor in the Faculty of Law of Rabat, contests the economic contribution of Moroccan emigrants to their country of origin and strongly criticises those who plead in favour of their integration in their country of reception. He quotes Ahmed Alaoui, Minister of state, who declared in 1986 before the Amicales of Moroccan Workers and of Tradesmen in France that "our young people in foreign countries are and remain Moroccans: if they acquire foreign citizenship they do not loose Moroccan citizenship by virtue of the principle of the perpetual allegiance, and fundamentally, the young people should have a double allegiance without forgetting their country"
. He denounces this manner of accepting and excusing naturalisation
 as well as the efforts of the receiving country to integrate his compatriots: "These incitements to assimilation, despite some nuances or contradictory aspects, do not care about the existence of originating country and cultures. Everything takes place as if the countries of origin do not have their own civilisation, their own cultural and national identity"
.

Belguendouz asks the North African countries to prepare the ground to permit the return of their children because "there will not be a possible voluntary return if there is no minimum of security and of stability for the emigrants: the states have the obligation to offer them such guarantees"
. He adds:

The more the application of this plan is delayed, the more costly will be the reinsertion not only in the economic field, but also on the familial, cultural, social, and psychological levels especially for those concerned, their families and their society, and under conditions which will be more constraining, more difficult, and perhaps also more dramatic due to, among other things, a hardening by the European countries as a consequence of the exacerbation of the crisis, the intensification of racism, and the political repercussions that these could provoke
.

These words recall the position of Al-Wansharissi exposed in the historical part of this study although the religious arguments are missing here.

Another Moroccan author, although he excludes "any hope of return for the immigrants", says that the two parties, European and North African, must manage the question of integrating immigrants by respecting their economic and social rights without any discrimination, but they must also "favour the blooming of their cultural and religious identity, and permit them to safeguard solid links with their country of origin, on the political level as well as on the economic and cultural level". "In this way, emigration can play a determining role in the extension of democracy and of respect for human rights to the south of the Mediterranean and in the promotion of a real co-operation between the two entities, the North African and the European"
.

We conclude this paragraph with the position of King Hassan II of Morocco. In the emission A l'heure de vérité (Antenne 2, 17 December 1989), Alain Duhamel asked him: "Do you think that the numerous Moroccan families and workers in France must seek to be integrated into French society, or do you consider their integration in some way an abjuration?". The king answered: "I am against their integration... for the simple reason that for me, there is no difference between Moroccans born in Morocco and bred in Morocco, and between Moroccans born in France and bred in France. The two are electors and eligible".

The King declared also his opposition to granting the right of local vote in France to the Moroccans: 

I said it in front of the President of the Republic himself, Mr. Mitterand, when I received him in the Military Circle, in Paris, before the Moroccan colony.... I told [the Moroccans in France], you do not have to fill your head and your spirit the evening before sleeping with electoral problems which are not yours, because at the end you are not French. Your votes will be solicited and you will be forgotten afterwards... I know the Moroccans, they are discreet. They will not go even the next day to ask for their obole. Then, it is not worth it, this will not work.

Concerning mixed marriage, the King says:

What I think about mixed marriages is very clear, it is really the calculation of the most improbable probabilities. For one succeeding, there are a hundred which fail. I think that it is preferable to leave things go as they are, without being neither for, nor against; but at least the environment should be considered, it should be... We speak at the present time of environment, but the environment is much more important: there is the historical environment, there is the environment of authenticity, there is the environment in general and the continental,. linguistic, religious environment..
.

The King spoke about immigration also in the interview published by Le Nouvel Observateur of 12-18 January 1989 (pp. 47-48). He repeated his opposition to the granting of the right to vote to the immigrants:

Because the vote is linked to the land where someone is born. It is not linked to the country where he only passes, where he is in a constrained and provisional exile with the idea of return. This is an affair of roots. If he chooses to implant somewhere and forever, this is another thing. The right to vote is a sacred right of participation in the sovereignty of a community. One should not desacralise it. This will only increase the uprooting which constitutes the real misfortune of immigrants. In any case, I cannot accept it for the Moroccans.... If a Moroccan remains really Moroccan in his traditions and in his behaviour, there are things that cut him off from his fellow citizens in the same city and which make him understand that he cannot be a foreigner in a community and take part in the privilege of its sovereignty. In a certain sense, it is a betrayal of his origins.

Concerning the principle of the above mentioned perpetual allegiance in matters of citizenship, we must notice that a Moroccan cannot renounce his citizenship on his own free will; he needs further "authorisation by decree to renounce Moroccan citizenship " (Article 19 of the law on citizenship). A Moroccan author states that the loss of citizenship is a purely theoretical question since by virtue of the principle of the perpetual allegiance the Moroccan is born and dies Moroccan. The service of citizenship in the Ministry of Justice does not even have a particular form for giving up Moroccan citizenship
. By virtue of this norm, even Jews who have left Morocco for Israel retain always, in the eyes of Morocco, their Moroccan citizenship; they can come back at any time.

4. Muslims whose country becomes dar kufr
Colonisation of Islamic countries by European states raised the same problems raised by the reconquest of the Iberian Peninsula. Should the Muslim countries occupied by foreign forces be considered as dar kufr? If such is the case, should Muslims emigrate from them and go to a Muslim country?

Al-Wazani (1849-1923), mufti of Fes (Morocco), mentions a fatwa issued by judge Mawlay 'Abd-al-Hadi forbidding a Muslim to stay under the protection of the infidels whenever he had the possibility to go to a Muslim country.

According to this fatwa, a Muslim who frequents the homes of the infidels loses his faith and his life in this world and disobeys his Master because the Maliki school forbids unanimously the conclusion of peace with the infidels, except under duress. Such a Muslim cannot preside over prayer and his testimony is rejected because Islam is superior and nothing should be superior to Islam. More serious is the situation of someone who trades with the infidels. Even more to be condemned is someone who trades with them and gives them information against the Muslims: he must be considered a spy and sentenced to death. The most culpable is the person who goes to the enemy and indicates a way to occupy the Muslims: "To love the infidel and to wish his domination over the Muslims is a sign of infidelity; it constitutes an apostasy"
.

Al-Wazani mentions also the fatwa of Abu-al-'Abbas Ibn-Zaki concerning the Muslims

- who stay in their country occupied by the Christians and fight against them;

- who remain in the country after the conclusion of peace, estimating that their presence is temporary and that they are not required to pay a tribute. If this is required of them, they escape to the country of Islam;

- who have the intention to live in their country and to pay tribute to the Christians.

The fatwa says that the first group serves his religion; the dust of his feet is a benediction. The second group commits an odious act (makruh). But if he executes his intention to flee whenever he is compelled to pay a tribute, he will be saved if God wishes that. The third group is the worst; such a person has lost his faith and his life in this world. He deserves the extreme punishment: if he spies against the Muslims, he deserves the death penalty; if he fights with the Christians, he must be treated the same as the Christians: he can be killed and his goods can be taken. The students and the muezzins who remain under the authority of the Christians are students and muezzins of misfortune: they cannot preside over the prayer and their testimony is rejected. They must repent when they leave these countries dominated by the infidels
.

Quoting Ibn-al-'Arabi, Al-Wazani affirms that emigration from dar al-harb to dar al-islam is maintained until the day of resurrection. It is also the case from a country dominated by evil and wrong. If a Muslim does not find a just country, he must choose the country which is less bad. Nobody can be dispensed from his obligation to emigrate from his country occupied by the infidels, unless there is impossibility to do it due to sickness or extreme weakness; in these cases, he must keep in mind to leave his country whenever it is possible
.

In the early years of colonialism, Muslim jurists and leaders tried to apply the rule of emigration. A considerable number of Muslims emigrated from North Africa to Turkey. In 1920, when India was declared dar harb, a great wave of emigrants went to Afghanistan. That migration was catastrophic for them; they came back to India impoverished and frustrated. Hundreds among them died on the way
.

The majority of Muslims, however, were obliged to stay together with their chiefs and their religious teachers, to fit to the new reality, particularly because the colonial regimes were, generally and in their own interest, tolerant concerning religious questions. They permitted the Muslims not only to practice freely their religion in the western conception of religion, but also to maintain their own laws with their own courts and their own judges for many social, civil and economic questions
.

Today, the classical conception of the emigration from dar al-harb to dar al-islam finds an application inside Muslim society. Muslim extremist groups consider their own country as dar kufr, asking their followers to emigrate and to go in the mountains to prepare the conquest of this country as Mohammed did with Mecca. The Egyptian police calls these groups: Al-takfir wal-higrah (anathema and migration). Their real name is however Al-gama'ah al-islamiyyah (the Muslim group), which implies that they consider themselves the only Muslims. This group at the present time is responsible for many attacks in Egypt.

Sayyid Qutb, the intellectual guide of the Egyptian fundamentalist Muslims, states in his commentary of verse 8:72 that the emigration was required of Muslims until the day Mecca was conquered. When all Arabia had been submitted to Islam, a Muslim no longer had the obligation to immigrate, as he found himself henceforth in the country of Islam. Today, however, the world has reversed to the gahiliyyah (situation before Islam) and the authority is no longer that of God but of the Taghout (the tyrant, the devil). It is a new situation for Islam which implies a re-assertion of the division dar al-islam / dar higrah (country of emigration). This situation will continue until Islam expands anew and then there will be no need for migration
.

A modern author, professor at the universities of Jordan, Tripoli (Libya) and, at the present time, Riyadh, treats the question of the occupation of the Muslim countries by the colonial infidel who applies his laws. Those who are under occupation are in a particular situation which obliges them, under constraint, to ally with the infidel to avoid his evil by virtue of the principle of the simulation (taqiyyah) instituted by the Koran (3:28). The simulation must however remain exterior, and the Muslim must never trust the enemy. It is however not obligatory: a Muslim can always abandon it and say the truth at the risk of his life
. On the other side, simulation is not permitted when confronted with an unjust authority
.

Evoking the verses 4:97-98, this author adds that if the Muslim fears that his faith will weaken, he must leave his land, his country and his home. He must leave dar al-kufr and go to dar al-islam where he can apply the norms of Islam. The obligation of immigration is maintained until the day of resurrection and it is an obligation for each Muslim who fears for his religion, regardless of where he stays. Nothing should prevent him from accomplishing this norm: his goods, his interests, his parents, his friends, the suffering he risks to encounter in immigrating, as long as there exists a land where his religion can be safe.

This professor, however, forbids an emigration whose goal is to escape from the jihad. Islam required the jihad in order to transform a country governed by infidelity into a country governed by Islam. If a Muslim can rely on the help of his coreligionists living in his country or on Islamic forces living in proximity to his country, he is obliged to stay in his country because the Koran requires him to fight the neighbouring enemy (9:123). In this case, he who remains has the merit of he who immigrates. Mohammed said: "O Fadik: Do the prayer, give the alms, emigrate from the evil and live in the country of yours wherever you like... and you will be considered as an immigrant"
.

The author refers to two distinct situations: the non-application of Islamic law by the Muslim countries and the occupation of Palestine by Israel. In the face of these two situations, one should have recourse sometimes to simulation, sometimes to immigration and sometimes to jihad. The author, however, does not give more details for evident reasons
.

Concerning the Palestinian refugees, we refer the reader to the fatwa of Al-Qalqili quoted above.

Finally, it is necessary to mention that after the creation of Pakistan, the Muslim Indians had to choose between staying in India or emigration to Pakistan. Mawlana Abul-Kalam Azad declared in 1942 to the Indian National Congress: "I am proud to be Indian. I am an integral part of this united and indivisible nation... I most never renounce this right". After independence, he became Minister of National Education of the Indian government. Addressing Muslim university students, he said that if they dreamt of living in "Medina", it would be better to join Pakistan, but if they chose to live in India they should accept the situation of Mecca, which meant to be a minority community"
.

Conclusion

The Koran, the Sunnah and the classical jurists tried in the past to manage the migrations produced by religious conflicts. The principal objective was to safeguard the faith of the individuals. A Muslim whose faith is threatened in a region, must leave it for another region where he can freely live this faith, which means in a region where Muslims predominant. The Muslim community is supposed, theoretically, to provide him protection and subsistence. That was a period of history when men were hostile towards each other for reason of difference of religion, a difference which was perceived as an absolute obstacle to cohabitation.

The Muslim community was not always able to satisfy the material and intellectual needs of its members. Therefore, many left this community seeking more clement lands. Religion has yielded to economic considerations in the field of migration while continuing to play an important role:

- the fact that the Palestinians are not Jews resulted in their expulsion from their country by the Jews who came from many parts of the world with the help of the "civilised" nations, exactly as Spain had done towards Jews and Muslims in the past.

- The Muslims continue even today to prohibit remaining in a country where the practice of the faith is threatened.

- The Western countries of reception are more and more reluctant to integrate or to open their doors for those who have different religion. The immigrants themselves sometimes endanger their integration by rejecting the norms of the receiving country which are contrary to their religious norms. The hostility provoked by a religion is contagious for the others.

The problem created by religion, any religion, is due to the fact that it is categorical, considering any compromise as a treason. But without compromises there is no law, and without law there is no society or social life. It is thus primordial that religion be restricted to the private sphere. The rehabilitation of religion today will only bring more sufferance and deception. It risks, if we do not take care, expulsions such as what happened in Spain. The expulsion of immigrants belonging to non-European cultures is already openly advocated today by many French and European politicians.

It seems to us, furthermore, that without such a limitation of religion in the private sphere, it will not be possible to reach real peace in the Middle East. Only when human beings are treated equally in the Middle East in general, and in Israel in particular, independently of their religion
, can we hope for peace in this part of the world which has been a victim of the intransigence of its religions. If peace today has difficulties to realise itself in the Middle East, it is mainly because this condition has not been taken in consideration by the agreement of Oslo and by all concerned parties.
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