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Introduction 
Muslims would be between fifteen and twenty millions in Western Europe. Their presence in non-Muslim countries generates problems for them and for the hosting countries. We limit ourselves here to the case of Switzerland, but to understand these problems, we start with describing the Islamic concept of minorities and migration that has implications on these problems. For lack of space, we chose some domains that we classified under two categories: the recognition and the religious freedom
. 

Chapter I: The Islamic concept of minorities 
The classic Islamic law divides the world on the basis of the religion between Land of Islam (dar al-islam) and Land of war (dar al-harb) often called Land of misbelief (dar al-kufr). Inside of the Land of Islam, people are also divided according to religion. The notion of national minority as we know it today is not admitted, as Islamic law recognises only the notion of religious minority. 

I. Division inside the Land of Islam 
Inside of the Land of Islam, Islamic law distinguishes between Muslims and non-Muslims. These last are subdivided in People of the book, apostates and polytheists. 

1) Muslims 
The Koran states “Believers are brothers” (49:10)
. All Muslim converts belong to one Islamic nation (ummah) that the Koran qualifies as “the best community ever raised among the peoples” (3:110). Muslims are convinced that one day all humanity will become Muslim and be submitted to the religious law based on the Koran and the tradition of Mahomet (sunnah) (see 5:44-47 and 33:36). From these two sources, the classic jurists developed a legal system that covers the whole problems of life. 

Almost all Constitutions of Arab countries affirm that Islam is the religion of the State and that Islamic law is a main source, or even the main source of the law. Nevertheless, Islamic law now is applied only in family field and inheritance, and in penal field in some countries such as Saudi Arabia and Iran. The other field are governed by laws imported mainly from the West, to start with the Constitution itself, the judicial system, the civil law, the commercial law and the penal law. In this regard, the Muslim world lives today in a situation of schizophrenia, between religious ideals and a desire to acquire an independence from divinity. This situation creates internal violent conflict between three main trends:
- 
There are those that extol a return to Islamic law as part of their faith, with some adaptation to the present situation through a circumstantial interpretation to save appearances.
- 
The second trend is constituted by those who, guided by a sense of realities, prefer the status quo, considering Islamic law unable to manage a modern society.
- 
The third trend would like to evacuate the remaining Islamic norms applied today, which are contrary to a modern perspective of human rights, notably with regard to women’s and non-Muslims’ rights.

2) People of the Book 
According to the Koranic perception, before Muhammad, God sent different prophets to transmit his law to humanity. Although Muhammad considers himself as the last of these prophets and his message constitutes the achievement of the previous messages, he admits that the followers of these prophets, called Ahl al-kitab (People of the Book) or Dhimmis (protected), can live in the Islamic state, in the hope to convert them to Islam. These are Jews, Christians, Sabians, and Zoroastrians, to whom one could add Samaritans (see 2:62; 9:29; 22:17). Although the Koran adopts ambiguous position towards them, and these communities are often qualified by Muslims as unbelievers (kafir), the Koran orders to treat them correctly (see 16:125 and 29:46) and rejects recourse to force to convert them, “There shall be no compulsion in religion” (2:256), even though the conversion is encouraged by indirect means. The cohabitation between Muslims and People of the Book is not on equal terms, but of dominant to dominated. The People of the Book have to pay a tribute, in a state of humiliation (9:29), and to submit to discriminatory norms, notably concerning family law. 

While waiting for the "voluntary" conversion of the non-Muslims, the Islamic State allows to these communities to apply their own religious laws and to have their own jurisdictions (5:44 and 46). This multi-confessional legal system persists up to today in some Arab countries with more or less no change. But on the whole, the approach tends to lead to unification. So in both Jordan and Syria, the non-Muslim religious communities apply their religious laws concerning family law, with the exception of inheritance, and have their own religious courts, whereas Egypt suppressed these religious courts. 
3) Apostates 
The Koran says, “There shall be no compulsion in religion” (2:256). While all are free to choose, they are encouraged to become Muslim. But a Muslim, either born of a Muslim family or a convert, does not have the right to leave his religion. It is therefore a uni-directional religious freedom. The Koran does not foresee a precise punishment against an apostate although it speaks repeatedly using the term kufr (disbelief)
, or the term riddah (abjuration)
. Only punishments in the next life are foreseen, if one excepts verse 9:74, that speaks of “painful retribution in this life and in the Hereafter”, without making specifications. Narratives of Muhammad are more explicit:
One that changes his religion, kill him 
.
It is not permitted to attempt to the life of the Muslim except in the three following cases: disbelief after faith, adultery after marriage and homicide without motive
.
Mawerdi defines as follows apostates:
Those that being legally Muslim, either of birth, or following conversion, quit the faith, and the two categories are, to the point of view of apostasy, on the same line
.
On the basis of Koranic verses and Narratives of Muhammad, classic jurists foresee the death penalty for an apostate, after having granted him a delay of reflection for three days. If apostasy concerns a woman, some jurists recommend putting her in jail until her death, or her return to Islam
. It is necessary to add measures of civil order: the marriage of the apostate is dissolved, his children are removed, his inheritance is opened and he is deprived of inheritance. Collective apostasy relates to war. The fate reserved for apostates is thus worse than that reserved for an enemy, no truce being permitted for apostates. 
4) Polytheists 
It seems that Muhammad, in the beginning, wanted to make some concessions to polytheists. One passage of the Koran, recorded by Al-Tabari, recognized three of their divinities: Al-Lat, Al-Uzzah and Manat. But, facing his Companions that saw in this concession a breach to monotheism, Muhammad denounced this passage as revealed by Satan (i.e.: the source of Salman Rushdie’s Satanic Verses). Although this passage disappeared from the Koran, traces remain that confirm a provocative polemic (53:19-23). Muhammad admitted the possibility of a pact with polytheists (9:3-4). But it was also denounced (9:7-11) and polytheists were summoned, in conformity with the verse of the sword (9:5), either to convert or undergo war until death.
5) Particular statute of Arabia 
Tolerance toward the People of the Book did not apply to those among them that lived in Arabia. Muhammad, on his deathbed, called Umar (d. 644), the future 2nd caliph, and told him, “Two religions must not coexist in the Arabian Peninsula”
. It was no longer sufficient to pay tribute as their coreligionists in the other regions dominated by Muslims. Recalling this narrative, Mawerdi writes that non-Muslims were not admitted to stay in the Hijaz more than three days. Their same cadavers would not be buried there and, “if it took place, they will be exhumed and transferred elsewhere, because burial equalled staying for ever”
.
Classic Muslim jurists did not settle the geographical limits in which this norm had to apply. Today, Saudi Arabia welcomes a big number of non-Muslim, but it forbids them the stay in Mecca and Medina, and deprives them, on all the territory, of the right to exercise another cult than the Muslim cult. 

II. 
Division between Land of Islam and Land of misbelief 
1) Classic religious border 
Classic Muslim jurists consider all regions under Muslim domination as Land of Islam (Dar al-Islam), whether or not all inhabitants are Muslim. On the other side of the border is the Land of War (Dar al-harb), often called Land of Disbelief (Dar al-kufr) that, some day, should pass to Muslim domination, and its inhabitants convert to Islam.
Before the departure of Muhammad from Mecca, the Koran summoned Muslims not to resort to war, even though they were attacked (16:127; 13:22-23). After the departure from Mecca and creation of a Muslim State in Medina, Muslims were allowed to fight those that fought them (2:190-193 and 216; 8:61; 22:39-40). Finally, they were permitted to undertake war (9:3-5)
. The goal of this war is to spread the Land of Islam and to convert the entire population to Islam. According to the traditionalists, Muhammad wrote messages to the different chiefs of his time demanding that they become Muslim. If they were monotheist and wanted to remain in their religion, they had to submit themselves to the political authority of Muslims and pay a tribute. If they refused both solutions, they had to prepare for war. If they were non-monotheist, they could only choose between conversion and war
.
The Land of War can benefit from a treaty of peace (ahd), becoming thus Land of Treaty (Dar ahd). According to Abu-Yousof (died 798), High Judge of Baghdad, “It is not permitted, when he has behind him a superiority of forces, that the representative of the Imam make peace with the enemy; but if his purpose was to lead them through mildness to Islam or to become tributaries, it is permitted until an arrangement is reached on their side”
. Here Abu-Yousof merely paraphrases the Koranic verse, “Never falter and cry for peace when you can have the upperhand” (47:35).
Three centuries later, Mawerdi (died 1058) mentions among the duties of the chief of State:
To fight those who, after having been invited, refuse to convert to Islam, until they convert or become tributaries, for the purpose of establishing the laws of Allah by making them superior to all other religions
.
He states that if the adversaries convert to Islam, “they get the same rights as us, are submitted to the same charges, and remain masters of their own territory and of their own goods”. If they demand grace and ask for an armistice, this armistice is not acceptable unless it is very difficult to defeat them and on condition that they accept to pay; the armistice must be as short as possible and not exceed ten years; after ten years, the armistice is no longer valid
.
Three centuries after Mawerdi, Ibn-Khaldun (died 1406), distinguishes between a war conducted by Muslims and a war conducted by the followers of other religions. The offensive war of Muslims is legitimate due to the fact that they have a universal mission to lead all populations to join the Islamic religion, either by force or voluntarily. This is not the case with followers of other religions, who do not have a universal mission; they are permitted to make war only for self-defence
.
2) Classic religious border and migration 
The migration marked the Muslim community since its beginnings. Biographers of Mahomet inform us that he sent some of his adepts to Abyssinia to protect them from the persecutions of Mecca's people. He gave them a message to the king of Abyssinia asking him to welcome them, to recognize that he (Muhammad) is God's messenger. Later, he asked the king to become Muslim if he wishes to save his life (aslim taslam), and to send back the immigrants. The order of Muhammad was executed by the king, according to the Muslim sources. 

To escape persecution, Muhammad, accompanied by some of his Companions, left Mecca, his native city, in September of 622, and went to Yathrib, his mother’s home city, later renamed Medina. That event marks the beginning of the Islamic era, the era of Hegira, era of migration. Those who left for Medina were called muhajirin (the immigrants). Those who gave them good reception were called ansar (the supporters).
Some Muslims, however, remained in Mecca and practiced their faith in secret. Constrained to participate in the fight against the troops of Muhammad, some were killed. Referring to this tragic episode, the Koran urged the Muslims in Mecca to emigrate and join the Community of believers (4:97-98; see also 4:100; 9:20). The goal of this migration was to avoid the persecutions, to weaken the unbelievers and to participate in the effort of war of the new community. The Koran speaks jointly of those that emigrated and made the jihad (2:218; 8:20, 72, 74 and 75; 16:110). 

The Muslim immigrants had abandoned all their goods behind them and they were called to put an end to any link with the infidels, including family bonds (9:23). They had to be taken in charge by other members of the community. The Koran urges those who are rich to help them (24:22). The agreement, established by Muhammad between the immigrants, the ansar and the Jews living in Medina confirms that these three groups constituted one community
. The Koran gives a part of the war’s spoil to the immigrants and it even places them before the residents (59:8-10). It establishes a fraternity between all believers (49:10; 3:103; 9:11) implying inheritance rights
, rights reserved thereafter to the next of kin (33:6).
Classic Muslim jurists deduced from these facts that migration toward the Land of Islam would continue as long as there remained a division between the Land of Islam and the Land of Disbelief. They quote a narrative of Muhammad that said, “Migration [to the Muslim community] will never stop as long as the infidels are fought”
. Any Muslim in the Land of Disbelief must emigrate toward the Land of Islam. He can remain there only if he lives according to Islamic religious norms or if he is not able to emigrate because of illness, weakness or constraint
. Ibn-Qudamah (died 1223) writes that even though a Muslim can accomplish his religious duties in the Land of Disbelief, it is preferable that he emigrates toward the Land of Islam to be able to make the jihad against unbelievers and to enlarge the number of the Muslim community
. If the Muslim living in the Land of Disbelief must emigrate toward the Land of Islam, for a stronger reason classic Muslim jurists regard with an evil eye a Muslim who migrates from the Land of Islam toward the Land of Disbelief
. Ibn-Rushd urges the Muslim authority to establish controls on roads so no Muslim can travel to the Land of Disbelief, especially if he is transporting forbidden commodities, which could strengthen the enemy against the Muslims
.

In application of this migration doctrine, Muslims left countries reconquered by Christians. In two fatwas (religious opinions) dating 1484 and 1495, Al-Wansharisi (died 1508) repeats that emigration from the Land of Disbelief to the Land of Islam remains obligatory until the day of resurrection
. He adds that it is forbidden to sojourn among infidels as it is forbidden to eat pork or to kill a person without reason. He who refuses to emigrate abandons the community and approves the superiority of the misbelief on islam
.
3) Present religious border 
Today, national criteria overstep religious criteria. After having undergone colonization, the Muslim world, notably after the end of the Ottoman Empire and suppression of the Caliphate in 1924, was divided into Nation States, often at war with each other, with minimal religious links as through the Organization of Islamic Conference which acts as intermediary, without much effect. These modern Muslim States are members of the United Nations. We are currently facing a new geopolitical structure, and modern Muslim authors try to adapt old divisions of Land of Islam and Land of War to this new political reality.
Abu-Zahrah (died 1974) affirms that the present world is united in one organization (the United Nations) whose members are committed to respecting its laws. Islam requires in this case the respect of all agreements by virtue of the Koran (17:34). Because of that, countries, which are members of this world organization, can no longer be considered as Land of War but must be treated as being Land of Treaty (Dar ahd)
.
Mawlawi says that if the Land of Islam is the country where Islamic norms are integrally applied, one may conclude that most Muslim countries no longer can be considered as Land of Islam. Is it sufficient that a country applies family law to be considered Muslim? What about Turkey, which does not apply these laws: is it still a Muslim country? If the criterion is the practice of religious rituals, then what about some non-Muslim countries where Muslims practice their rituals more freely than in the so-called Muslim countries? Surely these are not Muslim countries, but there are few differences between them and Muslim countries, which do not apply Islamic laws and allow only Islamic rituals. Mawlawi is of the opinion that non-Muslim countries which are not in war or which have treaties with Muslim countries must be considered as Land of Treaty (Dar ahd) or Land of Mission (Dar da’wah)
. Conscious of the negative connotation of the term “Land of Mission”, Tariq Ramadan, a Swiss Muslim activist, prefers the term “Land of Testimony” (Dar al-shahadah)
. 

Present law books in Arabic use neutral terms, without religious connotation, but religious books generally replace the term Land of War (Dar al-harb) with Land of Disbelief (Dar al-kufr), and inhabitants of these countries are most often designated not as enemy (harbi), but as unbelievers (kafir), a qualifier given to all non-Muslims, including Christians and Jews, that are Muslim country nationals and occupy sometimes ministerial functions in these countries.
The fundamentalist movements inside Arab and Islamic countries would like to reintroduce the old division between the Land of Islam and Land of War
. So the 1952 Constitutional model of the Liberation Party states, “the appeal to Islam is the principal duty of the State” (article 10)
 and “Jihad is a duty for Muslims” (Art. 90). The commentary specifies that one should begin by calling the infidels to the Islamic faith. If they refuse to convert, then they can be fought. This Constitutional model forbids treaties of absolute neutrality because they reduce the authority of Muslims, as well as treaties of permanent delimitation of frontiers because such delimitation means the non-transmission of the Islamic faith and the end of jihad
. 

4) Religious border and present migration 
The Islamic doctrine continues to condemn the emigration of Muslims to the Land of misbelief; such an emigration is allowed only in case of necessity or to convert others to Islam. There is also a debate about the validity of obtaining the nationality of a non-Muslim country by a Muslim. One author does not hesitate considering such a Muslim as an apostate, because he submits to Western laws instead of Islamic laws. He even asks Muslim citizens in a non-Muslim country, including converts, to give up their citizenship and return to live among their Muslim brothers
. This problem was submitted by the Islamic Centre of Washington to the Academy of Islamic Law that depends of the Organization of Islamic Conference. Members of this Academy were divided, so that they could not make a clear response
. 

Conscious of the difficulty to prevent the emigration or to oblige converts to abandon their respective countries and their nationality, the Muslim doctrine asks these Muslims to conform themselves as much as possible to the Muslim norms. The Seminar of Kuwait on "Human Rights in Islam" (organized by the International Commission of Jurists, Kuwait University and the Union of Arab Lawyers) recommends to all States "to respect minority rights in exercise of their cultural traditions and religious rituals, and the right to refer in their personal statute to their religious convictions, and it recommends providing the necessary support to all initiatives that encourage this spirit and strengthen this orientation and outlook"
.
Al-Jaza’iri, preacher of the Prophet’s Mosque in Medina, recommended the creation of a commission of all Muslim countries, with the goal of protecting immigrant rights by providing a budget to which all Muslim countries must contribute according to their ability, and whose goal is:
-
To construct mosques to pray there and to learn their religion.
-
To provide imams and books.
-
To unite Muslims and create only one group that will be connected exclusively to the same commission.
-
To organize a religious teaching for immigrants.
-
To create a cooperation between immigrants for their own butcher shops and cemeteries.
-
To create a commission of three religious scientists in every country of immigration whose goal is to solve conflicts between immigrants in order to avoid addressing themselves to the non-Muslim courts; to conclude and dissolve their marriages; to share their inheritance according to a will established in accordance with Islamic law; to create a cash-box to help in every mosque; to establish economic law between them and a bank to receive deposits according to Islamic norms.
Al-Jaza’iri believes these measures will prevent Muslims from dissolving into the unbelieving and atheistic Western society
.
The classic Islamic concept played an important role in the creation of new Islamic States following Soviet downfall, as well as in the emergence of impulses of independence or autonomy demonstrated by Muslim minorities in the Balkans. This is the result of classic Islamic norms, which forbid Muslims from submitting to a non-Muslim judicial, legislative and/or executive power. Whenever Muslims reach a significant percentage of the population in countries such as England, Germany, France, Italy, Switzerland, Holland or the United States, they put themselves into a similar problem as the Balkans.

Note here that Muslims in England formed their own parliament in 1992
. Already in 1982, they founded an Islamic Shari’ah Council in London, accepting that an Islamic court could make decisions concerning Muslim family law. Such a court dissolves Islamic marriages, but with regard to civil aspects of the contract the couple must address British courts. One who gets a divorce by this Council can get remarried
. Still in London, Imam Omar Al-Bakri preaches holy war against Britain and calls for election and citizen involvement boycotts. He no longer sees the use of a driver’s license, as he has a divine permission
. In the U.S., black Muslims founded the Nation of Islam, in 1930. Its goal is to create an independent Muslim State
.
Chapter II: Minorities in Switzerland 
I. 
Protection of minorities in general 
When one speaks of minorities, one generally refers to national minorities. There is no accepted international definition of this notion. Switzerland made a declaration during the ratification of the Framework Convention for the Protection of National Minorities of the Council of Europe, specifying the meaning of national minority:
Switzerland declares that in Switzerland national minorities in the sense of the Framework Convention are groups of individuals numerically inferior to the rest of the population of the country or of a canton, whose members are Swiss nationals, have long-standing, firm and lasting ties with Switzerland and are guided by the will to safeguard together what constitutes their common identity, in particular their culture, their traditions, their religion or their language
.
It is clear from this definition that Switzerland unites the notion of national minority to citizenship. Therefore, a non-national cannot invoke special protection granted to a person belonging to a national minority. He is nevertheless protected by article 27 of the Covenant on civil rights. 

In the Constitution of 1998, there is no specific disposition protecting minorities as such. They are protected nevertheless, indirectly, by the guarantee against discrimination by constitutional norms, notably by the two following articles:
Article 7 - Human dignity ought to be respected and protected.
Article 8 - 1) Everyone is equal before the law.
2)
Nobody may be discriminated against, namely for his or her origin, race, sex, age, language, social position, way of life, religious, philosophical, or political convictions, or because of a corporal or mental disability.
3)
Men and women have equal rights. The law provides for legal and factual equality, particularly in the family, during education, and at the workplace. Men and women have the right to equal pay for work of equal value.
4)
The law provides for measures to eliminate disadvantages of disabled people.
Other constitutional norms provide particular importance for national minority protection. It is the case of freedom of speech or freedom of conscience and worship. Some cantonal Constitutions refer to the notion of minority. So article 4 of the Constitution of the canton of Bern stipulates, for example, that it considers linguistic, cultural and regional minority needs and, to this effect, some particular prerogatives can be assigned to these minorities.
Besides the constitutional norms, article 261bis of the Penal Code, in effect since January 1st, 1995, punishes by confinement up to three years or fine up to 40,000.- Sfr:
-
Whoever publicly incites hatred or discrimination against a person or a group of persons on the basis of their race, ethnicity or religion.
-
Whoever publicly promotes an ideology that systematically disparages or slanders members of a race, ethnic group or religion.
-
Whoever organizes, supports or participates in a propaganda action with this same goal.
-
Whoever publicly through word, writing, illustration, gesture, act of violence, or in any other way disparages or discriminates against a person or a group of persons on the basis of their race, ethnicity or religion, in a way that offends their human dignity or, for any one of these reasons, denies, flagrantly whitewashes or seeks to justify genocide or other crimes against humanity.
-
Whoever withholds, on the basis of race, ethnicity or religion, a service or product from a person or a group of persons that is offered to the public at large.
To reinforce the respect of these norms, the federal Council created August 23, 1995 the federal Commission against racism. 

In addition to internal norms, Switzerland adhered to numerous international conventions relating directly or indirectly to minority protection. We mention here some of them:
-
Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocol No. 11, 4 November 1950, in force in Switzerland since 28 November 1974.
-
European Charter for Regional or Minority Languages, 2 October 1992, in force for Switzerland since 1st April 1998.

-
European Code of Social Security, 16 April 1964, in force for Switzerland since 17 September 1978.
-
European Outline Convention on Transfrontier Co-operation between Territorial Communities or Authorities, 21 May 1980, in force for Switzerland since 4 June 1982.
-
International Covenant on Economic, Social and Cultural Rights, 16 December 1966, in force for Switzerland since 18 September 1992.
-
International Covenant on Civil and Political Rights, 16 December 1966, in force for Switzerland since 18 September 1992.
-
International Convention on Elimination of all Forms of Racial Discrimination, 21 December 1965, in force for Switzerland since 29 December 1994.
-
Framework Convention for the Protection of National Minorities, adopted by the Committee of Ministers of the European Council 10 November 1994, in force for Switzerland since 1st February 1998.
Having seen the general norms, we will say some words concerning the linguistic and ethnic minority before treating the religious minorities, notably the Muslim one.
II. 
Linguistic and ethnic minorities 
Switzerland is a federal State formed of 26 sovereign cantons and half-cantons (articles 1 and 3 nCst) with large legislative, judicial and executive prerogatives; they may conclude treaties with foreign countries within the scope of their powers (article 56 nCst). The cantons are then divided into municipalities whose autonomy “is guaranteed in the limits fixed by the cantonal law” (article 50 nCst).
Switzerland also has linguistic borders. Four languages are considered national: German, French, Italian and Romansh (article 4 nCst). The first three are official languages, and Romansh is an official language for communicating with persons of Romansh language. The cantons “designate their official languages. In order to preserve harmony between linguistic communities, they shall respect the traditional territorial distribution of languages, and take into account the indigenous linguistic minorities” (article 70 nCst). According to the 2000 census, German is spoken by 63.7% of the population, French by 20.4%, Italian by 6.5% and Romansh by 0.5%. Of the 26 cantons and half-cantons, 17 are German speaking, 4 are French speaking, 1 is Italian speaking (Tessin, with a small German speaking minority), 3 are bilingual (Bern, with a German speaking majority; Fribourg and Valais with a French-speaking majority), and 1 is trilingual (Grison, with a German speaking majority). About 9.5% of the population has another mother tongue than the four national languages. Current laws do not recognize autochthonous linguistic minority status for any non-native linguistic minorities, such as Turks, Albanians, or Arabs, regardless of their number, whether they are Swiss or not.
Ethnic minorities, in the strict sense, do not exist in Switzerland. The only group bearing this title are nomads or “people of the road”, numbering about 25,000 people of which 4,000 to 5,000 are unsettled. Most nomads in Switzerland are members of the Jenisch group, although some are part of Roma or Sinti
.
III. Religious minorities in Switzerland 
Traditionally Christian, Switzerland is today a multi-confessional country with numerous sects. It passed through periods of conflict between Catholic and Protestant that threatened its territorial unity. The Constitution of 1874 endeavoured to cut wings to the religious communities by confiscating their power concerning civil register (article 53 par. 1), marriage (article 54), jurisdiction (article 58 par. 2) and cemetery (article 53 par. 2), by guaranteeing freedom of religion and worship (article 49), by assuring maintenance of public order and confessional peace between various religious communities and uninvolvement of ecclesiastical authorities in citizens’ and State’s rights (article 50 par. 2). As Switzerland is a secular State, religious communities have no legislative function there. The Catholic Church in Switzerland has religious courts, but their decisions are not enforceable.
The new Swiss Constitution of 1998 is based on the idea that Switzerland has surpassed the religious conflicts that the old Constitution tried to remedy. Commenting the article on freedom of conscience and worship, the Message of the Swiss Federal Council optimistically states that the new Constitution “puts emphasis henceforth on individual religious freedom rather than on guaranteeing religious peace, which is no longer a menace as in the past”
. For this reason, it guarantees various rights without lingering on obstacles in realizing these rights, nor in evoking the jurisdiction of the Church or the question of the cemeteries. But article 72, par. 1, specifies that the regulation of the relationship between Church and State is a cantonal matter. Par. 2 adds, “The Confederation and the cantons may, within the framework of their powers, take measures to maintain public peace between the members of the various religious communities”. It omits, wrongly, the question of the “encroachments by religious authorities on the rights of citizens and the State”, of which speaks article 50, par. 2 of the 1874 Constitution.
If the relations between Catholics, Protestants and the State became more cordial, Switzerland must face now newcomers on the religious scene such as the sects, whose danger was clear after the massacres perpetrated in October 1994, in December 1995 and in March 1997 in three countries: Switzerland, Canada and France, by the Order of the Solar Temple, founded in Geneva in 1984. These three massacres caused the death of 74 people, 19 of them being Swiss.
Muslims constitute the most recent and numerous religious community in Switzerland. We examine here the evolution of the census in 1970, 1980, 1990 and 2000:

Year

Muslims

Total population

1970
 
16'353 


6'269'783

1980

56'625 


6'365'960
1990

152'217 

6'873'687
2000

310'807 

 7'204'055

We have to add to the figures of 2000, foreigners who are without papers (sans-papiers) whose number is estimated about 300'000
, 200'000 being Muslims
. This means that in 2000 there were in Switzerland 510'807 Muslims.

Muslims in Switzerland constitutes the third religious community in Switzerland. This community nearly tripled every ten years in the last four decades. If such trend continues, Muslims may become 1'532'421 in 2010 and 4'597'263 in 2020, it means that Muslims will form the majority of Swiss inhabitants by 2020 and would constitute the main religious community in Switzerland, if one accounts for elevated birth-rate among Muslims compared to non-Muslims, mixed marriages and migratory fluxes. Even reducing this forecast for the year 2020 by half, such a growth of the Muslim community necessarily implies a change in the Swiss legal and political system according to the principle, “Quantity makes quality”.
Notice here that in 2000, there were men: 169'726, women: 141'081 among Muslims. This means that the number of the Muslim men surpasses by 28'645 the number of the Muslim women. Muslim men will therefore get married with non-Muslim women, to compensate this deficit. It is necessary to keep in mind that Muslim women are not allowed to marry non-Muslims, according to Islamic law, unless potential husbands convert to Islam. An undetermined percentage of Swiss men and women convert to Islam due to marriage with a Muslim. Children of the mixed marriages will be Muslim, such being the norm in Islamic law, a norm which is respected by Muslim husbands, and rarely challenged by their wives.
A small part of these Muslims are Swiss citizens, but their number will increase with the present tendency to facilitate naturalization and permanent residence of Muslims in Switzerland. Muslims come from different countries, notably ex-Yugoslavia, Albania, Turkey and North Africa. They are regular workers or illegal immigrants, students or claimants of political asylum. They follow different religious sects, but most notably Sunnite. One finds among them very divergent currents, from fundamentalists to liberals. There is no representative Muslim organization in Switzerland nor is there any Swiss Muslim union, but some Muslim associations are trying to organize in certain cantons to be able to negotiate solutions with the cantonal authorities over concrete issues. Some of these associations receive financial support from Saudi Arabia, Turkey, Algeria and other countries and individuals. They do not receive direct financial Swiss authority support, but some may receive donations and present themselves as charitable institutions to obtain tax advantages.
IV. Recognition of "Islam" by Switzerland 
One may recognize a community on two levels: the public level, and the official level. One must also see to what extend a minority recognizes a State with which it deals.
1) Recognition by the public 
Muslims complain that they are poorly accepted in Switzerland. Issue no 7, October 1999, of Tangram - magazine of the Federal Commission against racism - dedicated to Muslims in Switzerland, includes numerous articles that follow this sense written by Christians and Muslims
. Pastor Jean-Claude Basset speaks of a latent anti-Islamism that, according to him, is nourished by two very distinct sources in the Swiss society:
The devote Christians and the partisans of a pure and hard secularism. For the first, representing 5% of the population, mostly but not solely Protestant, Islam appears in direct contradiction to the Gospel of Jesus Christ and a threat for the Christian faith. Islam is considered as a deed of the devil. For the second, Islam is discerned as a regression in relation to the progress of the century of light and as a threat for the separation, dearly acquired, between politics and religion
. 
We will see under paragraph 3 whether this distrust is not uni-directional, and if Muslims also transport a negative attitude concerning Switzerland.

2) Recognition by authorities 
The Islamic Cultural Foundation of Geneva states that one of its objectives is “to make a pressing effort so that the Swiss government recognizes the Islamic religion as an official religion, like other religions in Switzerland and to dedicate cemeteries reserved for Muslims in all Swiss cities”
.
In 1997, Fawzia Al-Ashmawi, Professor in the Arabic section of the University of Geneva, declared in a conference held in Casablanca, on Islam and Muslims in Europe:
In spite of the myth of the Swiss neutrality and in spite of the presence of the Human Rights Commission in Switzerland, Muslims in Switzerland do not benefit from freedoms or rights received by other religious followers, such as Jews for example. Indeed, although the number of Jews is less than half the Muslim community in Switzerland, Judaism is recognized in Switzerland as a religion while Islam is not.
Switzerland is a secular State, like the other European States, which means the separation between the religion and the State. But it recognizes only some religions as official religion for its citizens. So the Swiss State recognizes Catholics’, Protestants’ and Jews’ religions, but not the Muslims’ religion
.
During the 150th anniversary of the Swiss Federal State, in Forum 98 held in Brig September 18th and 19th, 1998, Fawzia Al-Ashmawi asked Flavio Cotti, then president of the Confederation, the following question:
As Muslim population in Switzerland is the third largest religious community... is Switzerland considering an official recognition of Islam as a religion of the Swiss population?
Flavio Cotti answered her:
The Muslim community of Switzerland has the right to be recognized and integrated into our society, but the Swiss government does not recognize any religion. We are a neutral country and we adopt secularism. We are a democratic and federal government that grants to every canton and each municipality the freedom to determine its involvement with different religious communities. So this recognition is not the task of the federal government, but of the cantons and municipalities
.
In spite of the clarity of this answer, Fawzia Al-Ashmawi insists on the question of recognition. She thinks that the “non-recognition of Islam as one of the religions of the population of Switzerland is the basis of almost all the social discriminations against Muslims living in this country”
. In an interview she had with Ismail Amin, president of the Union of Muslim organizations in Zurich, he affirms that the objective of his organization is to obtain an “official recognition of Islam, as a religion of the population living in Switzerland”. He adds:
Once the official status is achieved, we will be able to ask for:
-
The establishment of a real mosque that will be an institution with a place of prayer, a library, a school to teach Arabic and Koranic sciences, a social service, a meeting room.
-
The creation of a chair for Islamic Sciences in the Faculty of Theology in a German-speaking canton and another chair in a French-speaking canton. These chairs must be financed by Swiss authorities, as are the chairs for Hebrew and Christian studies.
-
The perception of a tax that will be a part of the zakat (obligatory alms), similar to the ecclesiastical tax allocated for the Churches of the country.
-
The establishment of a cemetery where Muslims may be buried according to Islamic tradition
.
One can read many similar declarations by other Muslims in Switzerland. Neither Fawzia Al-Ashmawi, nor Ismail Amin specify what they mean by recognition of Islam. Both are of Egyptian origin. They probably think of the Egyptian model where “Islam is the religion of State… and the principal source of legislation is Islamic jurisprudence” (article 2 of the Constitution), the two elements being united between them. Do they ignore that Switzerland is different from Egypt in spite of their long sojourn in Switzerland?
Insistence by Muslims for Swiss recognition of Islam, and not of the Muslim community, can be explained by the fact that they are not structured on the cantonal or federal levels. Therefore, they present themselves as a large number of persons instead of a structured group. By addressing themselves to the Confederation, they would probably want bypass the different cantons with their very varied systems, and ask, once that Islam is recognized, that the Confederation adopts laws and measures imposed to all the cantons. It is not excluded that they would like to apply the Islamic family law instead of the federal one: since you recognize Islam, you have also to recognize Islamic law, which is part of Islam! One implies the other! It is not therefore a simple ignorance of the Swiss legal system on behalf of Muslims, but a stratagem aimed at getting round the Swiss legal system. 

The system of the recognition in Switzerland is complex. As Mr. Cotti said, the Confederation doesn't recognize any particular religion, contrary to Egypt. Furthermore, the Confederation does not recognize any religious community. On the contrary, it stripped away the prerogatives of the two main religious communities of the country, Protestant and Catholic, concerning civil register, marriage, cemeteries and jurisdiction. Article 72 par. 1 nCst precises, “the regulation of the relationship between Church and State is a cantonal matter”. The Confederation merely imposes respect of religious freedom to the cantons and intervenes with these last to “take measures to maintain public peace between the members of the various religious communities” (article 72 par. 2).
It is for the cantons to consider the manner of regulating the different religious communities, taking into consideration historic tradition, while respecting the fundamental rights, in particular freedom of religion and worship (article 15) and the principle of equality (article 8). But, according to the Message of the Swiss Federal Council concerning the Popular initiative for complete separation between Church and State, of September 6th, 1978
, the Constitution does not force the cantons to observe total religious neutrality. They may decide to bestow a public statute to certain religious communities and not to others. One notes that there are as many systems as cantons. The cantons of Neuchâtel and Geneva do not bestow any public statute to religious communities. In most other cantons, the two main traditional Churches benefit from a public statute. It is also the case for the Catholic Church and the Jewish community in some cantons. Thirteen of the 26 cantonal Constitutions foresee the possibility of bestowing the public statute to other religious communities. Thus in four cantons, the Jewish community received the public statute. 
In any case, the cantons do not recognize a religion, but rather a religious community, implying a democratic organization with by-laws that define modes of adherence and representatives. Such a community must present a request to obtain the public statute. It is not therefore ever a question of abstractly recognizing Islam, Catholicism, Protestantism or Judaism. Nothing forbids the Muslim community from applying for the public statute where the canton permits it, but it must organize itself first and have representatives. It is only in case of dismissal of such a demand, that this community can complain about discrimination. Thus, the critiques of Fawzia Al-Ashmawi and other Muslims toward Switzerland show ignorance of the law or dishonesty.
In addition to the possibility of obtaining a public statute, the Muslim community has the right to organize itself, on local, cantonal or federal levels, as a foundation or an association according to article 52 CCS. This right is guaranteed (article 23 nCst) not only for citizens, but also for foreigners. Switzerland differs from most Muslim countries where the creation of a foundation or an association is submitted to previous authorization on behalf of the State that exercises control over its activities
. This situation could probably explain why Muslims ask for recognition on behalf of “Switzerland”, being ignorant of the difference between Muslim countries and Switzerland. Swiss law ipso facto recognizes any foundation or association created in accordance with the law. There is no need for any formal recognition on behalf of public authorities. It applies to Muslims as well as to any other religious community. So the Jewish community is organized mainly as a private association.
Evidently there is a difference between a private association and a public statute as regards to the financial advantages. As indicated by Ismail Amin, president of the Union of Muslim organizations in Zurich, Muslims would like Switzerland to recognize Islam to obtain financial benefits.
The system for financing religious communities defers from canton to canton; there are no two identical systems
. On the federal level it is noted in article 49 par. 6 aCst, “No one shall be bound to pay taxes the proceeds of which are specifically appropriated to cover the cost of worship within a religious community to which he does not belong”. Even though this article is not taken in the new Constitution, the principle remains valid on the basis of the decisions of the Federal Court in this matter. In 24 cantons, officially recognized Churches - or their parishes - possess power concerning fiscal sovereignty; perception of tax can be obligatory or optional, and it takes place on the cantonal or the local level. Unrecognized communities must manage alone, as is the case for the Muslim community. Juridical entities pay ecclesiastical tax in certain cantons; this situation creates problems, for in addition to these entities, there are individuals whose freedom of religion is violated by this tax. The canton of Vaud does not have an ecclesiastical tax and draws in the general cash-box to finance Catholic and Reformed Churches. In this canton, as in some cantons where municipalities (or parishes) do not make use of this imposition right, and where Churches are financed in whole or in part by means of general fiscal assets, non-believers and people having declared to come out of the Church can deduct from local tax slip a certain percentage, correspondent to the share that represents expenses of the Church in the budget of the municipality of their domicile. According to the Federal Court, such a deduction is not however possible on the cantonal level.
A popular initiative aiming to introduce in the Constitution an article imposing “complete separation of Church and State” for all Swiss territory was presented in 1976. In its Message of September 1978, the Swiss Federal Council recommended its rejection in order not to undermine the federal structure of the country by encroaching on the sovereignty of cantons in ecclesiastical matters and imposing on them a centralizing approach without consideration for cultural and confessional diversity. According to the Swiss Federal Council, the citizens of every canton should remain free to determine relations between Church and State. Submitted to the popular vote in March of 1980, the initiative was refused massively by 1,052,575 No, against 281,475 Yes, and by all cantons.
We favour separation of Church and State as practiced in Neuchâtel and Geneva. For us, any religious community, including Muslim community, must finance its activities and religious personnel by contributions of its members. Such was proposed in the initiative of 1976, had it been adopted. In this respect, nothing prevents the State to finance social activities of these communities, without discrimination, but the State should not provide salary for the clergy. Thus, the religious associations can find subsidies for actions whose purpose is a better reciprocal knowledge between immigrants and Switzerland. For example, the office in charge of the foreigners in Neuchâtel repeatedly financed feasts at the end of Ramadan fast
.
It is necessary to add that if one bestows any public statute to the Muslim community, one risks to open the door to claims without end on its behalf, notably the change of laws concerning the family (as authorization of polygamy and repudiation), the establishment of religious court, etc. This community will then constitute a State in the State, as one will see it in the following point.
3) Recognition of Switzerland by the Muslim 
Let us recall first of all that the Arab-Muslim world recognizes to the Muslim, Christian, Jewish, Samaritan and Zoroastrian religious communities, legislative or even judicial autonomy more or less extended in the field of family law, which is considered as part of the religious freedom. A Muslim is held to submit to his religious law and jurisdiction; otherwise he is taxed of apostasy. Muslims in non-Muslim countries would like to have similar privileges as those recognized by non-Muslims in Muslim countries, in virtue of the principle of reciprocity and religious freedom. As we have seen, the reticence of Muslims facing emigration has mostly been the fact that they will not be able to abide to Islamic law and jurisdiction in non-Muslim countries.
The Muslim legal concept undermines a main attribute of national sovereignty. Switzerland dispossessed Churches of civil register, marriage and jurisdiction as we saw above. When the Pope of Rome declared in 1870 the dogma of infallibility, Switzerland became alarmed, fearing a breach to its sovereignty. For Switzerland, the law and courts emanate from the people, and not an outside power, such as the Pope, representative of Christ, or Allah in person. A Muslim community that would want to apply in Switzerland the Islamic law - whose formulation has not been made by the Swiss people -, and create its own courts would propose to return Switzerland again to the situation that prevailed before the Constitution of 1874.
Fawzia Al-Ashmawi considers that Switzerland discriminates Muslims living in Switzerland by applying to them its law especially concerning marriage, divorce and inheritance
. To the question of “what new legislations are necessary to integrate Muslims in Switzerland?”, Sheik Yahya Basalamah, Imam of the Islamic Cultural Foundation of Geneva answers:
First the official recognition of Islam by the Swiss authorities that will integrate the 2nd generation Muslims into the country. I also think that the mechanism of secularization must be more moderated and flexible so that Muslim identity can be adapted to this mechanism
.
Fawzia Al-Ashmawi reports of Hani Ramadan, imam and director of the Islamic Centre of Geneva, the following: 

The biggest problem that will face Muslims will be official recognition of Islam by Swiss authorities. The Muslim must get ready for this recognition and must have a federation that represents them. This federation or “Islamic” parliament should be established according to the Swiss model with a Muslim representative from every canton. This Islamic parliament will be a forum where the Muslim will be able to make decisions and advance complaints concerning the Muslim questions before communicating them to Swiss authorities... This Islamic parliament should get official recognition of Islam by Swiss authorities. In my opinion, it is the most important question for social integration of Muslims in this country
.
In an article titled “Islam proposes to the West a dialogue without compromise”, Hani Ramadan thinks that the system constructed on democracy and human rights creates emptiness, and this emptiness must be filled by religion. However, he pursues, “the return (of the West) to Christianity would be a solution. But the Christian faith, by giving back to Caesar what belongs to Caesar, disengaged itself completely from history. The State has put aside the Church, marginalized it and compromised its authority. As for Judaism, it remains attached to an obsolete idea of an elect race, that considerably reduces the extent of its message”. Islam alone remains able to propose faith, morals and “a system of laws… a government that does not reject the democratic principle of elections, but which considers divine law alone as sovereign. It is effectively a comprehensive system which questions the principles of secularism”
.
Tariq Ramadan, Muslim activist and brother of Hani Ramadan, wrote:
When individuals or Muslim associations challenge the public authorities to find solutions to various problems, they do not translate a will to be treated differently; well rather – since they are going to live here – they ask that one takes in consideration their presence and their identity in the setting of laws elaborated in their absence
.
Certainly, Swiss laws have been elaborated in the absence of Muslims. But now Muslims are there; what can they do? Must they simply accept these laws, or impose their own laws? In his dialogue with Tariq Ramadan, Jacques Neirynck expresses a fear:
If a Muslim community is a minority in a country which is a State based on law, a tolerant State - not a State that persecutes the faith – as in the case of most Western Europe countries, the Muslim must accept the law honestly as it exists. He can and he must use margins that exist inside this law, to come as close as possible to Islamic concepts.
Tariq Ramadan answers, “Precisely”. And Jacques Neirynck adds:
But without violating local law! This position is very important. It is a message that Western discerns in a wrong way. Hostility toward Muslims comes from the idea that once they will be sufficiently numerous, they are not going to obey the common law any more and one is going to find again two communities, living next to each other, with their own laws, with their own courts. The situation is going to become first inextricable, and then contradictory, as in Israel or Lebanon
.
Elsewhere, Tariq Ramadan wrote that the Muslim must not only accomplish the worship practices (prayer, fasting, obligatory alms and pilgrimage), but also respect other Islamic norms regarding social affaires: marriage, divorces, contracts, trade, and so forth. “In this respect, every issue must be studied in light of both the Islamic and the legal environment so as to find a way to remain faithful to the Islamic teachings and to respect the enforced laws. This by no means signifies that Muslims, or any other being should be forced to act against their conscience”
.
Unless a poll among Muslims, it is not easy to know to what extend Muslims follow the ideas of Hani Ramadan, Tariq Ramadan and Hafid Ouardiri. But it often happened to us to hear Muslims saying that they refuse to submit to the unbelieving laws and to be judged by the unbelievers' courts.

V. 
Freedom of religion and worship 
Religious minorities in all domains of life invoke the argument of freedom of religion. We will limit discussion here to the following questions: freedom to adhere, religious brands, freedom of opinion, holidays, prayers, Ramadan fasting, mosques, religious personnel and ritual slaughtering.
1) Freedom to adhere
A) Islamic norms
We already looked at religious freedom while considering the People of the Book and apostasy. In brief, any individual is free, or even encouraged, to become Muslim. To become Muslim, it is sufficient to pronounce the following formula, “I testify that there is no other divinity than Allah and that Muhammad is Allah’s messenger”. If it is a man, he normally must be circumcised. Muhammad says, “One who becomes Muslim must circumcise himself even though he is aged”
. He can be required to take a Muslim name or at least neutral sounding one. It is the case of the Swiss journalist Albert Huber (who became Ahmed Huber), of the French philosopher Roger Garaudy (who became Raja Garaudy), of British pop star Cat Stevens (who became Yusuf Islam) and of American boxer Cassius Clay (who became Muhammad Ali)
. To convert can present a certain advantage for a man: he can repudiate his wife for example and marry up to four women at one time, get the double-share in succession, and obtain the guardianship of his children. If convert is a woman, she can free herself of her non-Muslim husband, obtain the guardianship of her children and have a share in the inheritance of her Muslim husband.
This freedom to become Muslim and its advantages contrast with the prohibition to leave Islam and its disadvantages that carries the threat of death of the apostate. Only two Arab States foresee expressly such a sanction, Mauritania and Sudan, but elsewhere the apostate is not more in security; his family may kill him. The apostate cannot get married. If he apostatized after marriage, his marriage is dissolved, his children are removed and his succession is opened. He cannot hold public office. It is prohibited to convert someone who is Muslim. A convert will rarely find a priest who will accept to baptize him, and if done, baptism will always be kept secret. Groups of Christian converts currently exist in North Africa and other Muslim countries, but they live in fear of being discovered and the Church cannot openly involve with them. A Western Christian organization takes care of these converts secretly
.
These Islamic norms are the basis of controversies that took place at the time of discussions of the Universal Declaration of Human Rights, whose article 18 stipulates:
Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.
The mention of the freedom to change his religion or belief provoked a very quick Muslim reaction, notably from Saudi Arabia, sustained by Iraq, Syria
 and Egypt
. The same problem was raised during the discussion of the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief of 1981
.
B)
Swiss norms 
The Islamic norms, that recognize a uni-directional freedom favouring Muslims, are contrary to international and Swiss norms. Religious freedom is affirmed in article 49 aCst and article 15 of the new Constitution of 1998.

In Switzerland, anyone can become Muslim, and Muslims are known to extensively proselytize, even in jails. Imams do not permit to celebrate a religious ceremony at the time of the marriage with a Muslim woman unless the man converts to Islam, and some also exercise a pressure so that a Christian woman who wants to marry a Muslim man becomes Muslim. We will come back on this question. Even though some converts to Islam may have difficulties with their parents, they do not complain of discrimination. The few Muslims converted to Christianity in Switzerland keep secret their origin, fearing reprisals on behalf of Muslims. Whereas converts to Islam overtly participate in broadcasts of radio and television to praise the merits of Islam, a Christian of Muslim origin would never dare doing the same. No Muslim religious leader in Switzerland denounced the Islamic norm of apostasy. Challenged by Jacques Neirynck, Tariq Ramadan tries to explain this norm in a diplomatic way:
One often says that Islam forbids apostasy and one refers to certain scholarly opinion that has a literal and strict analysis of tradition of the Prophet affirming, “One who changes religion, kill him”. This type of reading exists and no one can deny that certain authorities were held or hold themselves again to this first and literal sense. Other Islamic scholars over the centuries interpreted this hadith [narrative] differently through a contextualization, which is necessary to understand it… They have shown that one who would leave the faith for personal conviction without trying to betray Islam and Muslims thereafter, in any way, this individual does not enter into the category of the aforesaid hadith. They rely on the Koranic verse, which indicates that God alone judges such act. The necessary attitude is therefore a minimal respect for the faith that one leaves and a sensitivity by those that continue to practice it
.
Tariq Ramadan does not specify in what consists this minimal respect. Would a Muslim who becomes Christian have to hide his new faith or at least not overtly profess it, for fear of hurting a Muslim? Elsewhere, Tariq Ramadan writes:
The duty of the Muslim is to spread the Message and to make it known, no more no less. Whether someone accepts Islam or not is not the Muslim’s concern, for the inclination of every individual heart depends on God’s Will. … Muslims are asked to spread the knowledge of Islam among Muslims as well as non-Muslims. The mu’min [believer] is the one who has known and eventually accepts, whereas the kafir [unbeliever] is the one who has known and then refuses, denies
.
One thus falls into the awful believer / unbeliever categories. The term kafir, the biggest insult in the Arabic language, applies equally to Christians or Jews that do not want to become Muslim.

2) Religious brands
A) Islamic norms
In Islamic law, a child, whose parents are Muslim, is inevitably Muslim, even though the parents are of a contrary opinion. Once adult, the child has no right to change religion. Christians consider baptism the bath to faith. Although they believe that baptism marks the baptized in an indelible way, it does not leave a physical trace, such as male circumcision among Jews, Muslims and some Christian groups (100% in Egypt and 60% to the United States). Female circumcision is also practiced by Muslims (about 97% of Egyptian women are circumcised
), Jewish Fallachas and some Christian groups (as in Egypt). These groups insist on maintaining these customs in the name of religious freedom and cultural rights.
B) Swiss norms
Male circumcision is allowed in Switzerland for medical or religious reasons, but in this last case, it should be taken in charge by the interested persons and not by insurances. The female circumcision, on the other hand, is forbidden. It is considered like a bodily lesion according to the article 122 of the Swiss penal Code. It violates also article 10 al. 2 nCst that guarantee the physical integrity. We won't linger on this question to which we dedicated a book. But we consider that the distinction between male circumcision and female circumcision is not justifiable and violates the principle of the no-discrimination. Both should be forbidden when practiced on minor person, without his consent and without effective and present medical reason. Both circumcisions are very rarely justifiable for such a reason. 

Male and female circumcisions lead to misunderstandings among couples, notably mixed ones involving Muslim or Jewish partners. This sometimes leads to divorce. Our booklet on marriage between Swiss and Muslim partners recommends that mixed couples agree in writing, to respect the physical integrity of their sons and daughters until their majority. Sons and daughters may then freely decide if they want to submit to these practices. 

3)
Freedom of opinion 
A) Muslim norms 
As noted, Islamic law never permits apostasy. This concept of apostasy not only consists of abandoning Islam, but also expressing any opinion that could in any way be thought of as against “Islamic norms”. The best known case is that of Salman Rushdie against whom Imam Khomeini issued on February 14th, 1989 a fatwa calling for his death, following the publication of his Satanic Verses. But by far this is not the only case. Lately, Nawal Al-Saadawi has been dragged before Egyptian courts accused of apostasy because she asked for equality between men and women in inheritance and criticized the pilgrimage to Mecca
. Likewise, a fundamentalist group successfully instituted a suit for apostasy against professor Abu-Zayd from Cairo University, for his liberal interpretation of the Koran. This matter went before the Egyptian Court of Cassation, which confirmed his condemnation August 5th, 1996
, and required the separation of Abu-Zayd from his wife. The couple left Egypt and asked for asylum in the Netherlands, for fear to being killed. Muhammad Mahmud Taha, founder of the Republican Brothers in Sudan, presented a theory reducing the normative reach of the Koran. He was condemned by a Sudanese Court and hung January 18th, 1985
. Egyptian thinker Faraj Fodah was murdered June 7th, 1992 by a fundamentalist Muslim because of his opinions. Prohibition to criticize any Islamic norm concerns both Muslims and non-Muslims. Certainly, Muslims know that non-Muslims do not accept that the Koran is God’s word or that Muhammad is His prophet, but non-Muslims living in Muslim countries must not overtly state this. By comparison, Muslims never miss an opportunity to put down Christian norms and faith. Works criticizing non-Muslims are handed out as pamphlets on Cairo sidewalks, but no Christian in Egypt would dare to publish a book that answers these critiques or do the same concerning Muslims.
B) Swiss norms 
This uni-directional Islamic perspective poses a problem in Switzerland where expressing a religious opinion is part of the freedom of opinion. This freedom did not exist in the 1874 Constitution, but since 1965 the Federal Court considered it a constitutional right
. It was integrated in article 16 of the New Constitution under the title “freedom of opinion and information”.

It is over-simplistic to believe that the freedom of opinion is absolute in Switzerland. Article 261 of the Penal Code says:

Whoever publicly and maliciously insults or ridicules the religious creed of others, especially faith in God, or desecrates the religious sanctity, whoever maliciously prevents, disturbs or publicly ridicules a worship guaranteed by the Constitution, whoever maliciously profanes any place or any object serving a faith guaranteed by the Constitution or such a worship, shall be sentenced to the prison for not over six months or fined.
Other limits are foreseen by the abovementioned article 261bis concerning racial discrimination, adopted June 18th, 1993 and enforced since January 1st 1995. This article is extensively used by Jews to defend their positions, even against Swiss Federal Counsellor in the issue of the Jewish property in the Swiss banks. They used it to confiscate anti-Semitic works (for example the book by Roger Garaudy, Founding Myths of Israeli Politics) and to condemn their authors and distributors as well as the booksellers who sold them, some of whom were Muslim. On the other hand, Swiss Government and Public supported Salman Rushdie - certainly because he was condemned to death, which cannot be tolerated by Switzerland - without forbidding the sale of his book that was found offensive by many Muslims
. This left a bitter taste for Swiss Muslims, who think of themselves as victims of a double standard policy.
Switzerland followed other matters concerning freedom of opinion in relation with Muslims.

There is the Voltaire matter that began July of 1993, on the occasion of the tercentenary of his birth, in 1694. A French producer, Hervé Loichemol, wanted to use public funds in the city of Geneva for a theatrical presentation of Voltaire’s work Muhammad or Fanaticism. Geneva cultural affairs authorities refused to finance this presentation arguing, “We do not want to offend the Muslim community of Geneva”. The vexed producer organized a public debate in order to discuss this affair with local media representatives, authorities and the Muslim community. Representatives of the Islamic Cultural Foundation of Geneva and the Islamic Centre of Geneva joined with Geneva authorities against the French producer, and the presentation was banned
.
Also, beginning August 1994, Fawzia Al-Ashmawi, Muslim Professor in the University of Geneva, wrote a letter to the local press
 with the title Do not touch my Koran. We give here the entire letter she sent us:
Dr Fawzia Al-Ashmawi–University of Geneva
Professor – Section of Arab and Islamic Civilization
Do not touch my Koran
The Newspaper Tribune de Genève published August 8, 1994 a humorous drawing of the Koran; in its cover was represented the title of the work “The Koran” preceded of the name of its author “Muhammad”. Obviously, the redaction of this Newspaper knows that Muhammad is not the author of the Koran. It is absurd, in 1994, in a Western country calling itself “civilized and neutral”, to insist displaying such ignorance. So much that the West will keep this attitude of indifference and lack of interest vis-à-vis Muslims, it must not wonder about violent reactions on behalf of fundamentalists, when one touches upon what is most holy, the Koran.
How many times is it necessary to repeat that Muhammad is not the author of the Koran: The Koran is the word revealed of God, transmitted to Muhammad through the intermediary of the angel Gabriel, after the 22nd year of Muhammad’s life. The Koran is not a writing but a reading, a compiled oral revelation, united in a volume, 5 years after the death of Muhammad. He being illiterate, his associates wrote down these revelations, on parchment. One of Muhammad’s widows, Hafza, - an intelligent and shrewd Muslim woman from the seventh century -, carefully kept the complete text of these revelations. It is this text that constitutes the official Koran that we have now. This text is immutable and incorruptible.
On the other hand, Koranic interpretation can be modified. It must be now readapted to the evolution of the customs in modern Arab-Islamic societies, and nothing prevents Muslim women from participating in this task. It is not by provocation, nor blasphemous writings that Muslim women would make any modification of their personal or social status, but by the perseverance to claim their right to be recognized by men as being equal in religious matters, in conformity with this Koranic verse that says, “The believing men and women are allies of one another. They advocate righteousness and forbid evil, they observe the prayers and give the obligatory alms, and they obey God and His messenger” (9: 71).
So, if Taslima Nasrine indeed attacked the Koran, she is no longer one of us, she blasphemed and deserves the fate that waits all who attack God and his revealed word: they are excluded from the Muslim community. Why does the West matter about this fact and becomes the advocate of the devil? The West does not have the right to sustain the excluded persons of the Muslim nation. The cases of Salman Rushdie and Taslima Nasrine are not related to freedom of opinion, as pretends the Pen Club, it is a case of lese-majesty and defamation against God and Muhammad. We are a billion Muslims, throughout the world, watching over our holy and immutable book, the Koran, so that no satanic verses may infiltrate. A billion Muslims tell the West: do not touch my Koran!
Le Courrier, which published this letter, added a commentary by Patrice Mugny, “With her prose, this professor who exercises her talents in the University of Geneva incontestably represents the intellectual face of bloodthirsty fanaticism that affects many regions”
. Following this letter, many articles appeared in the French speaking Swiss press accusing Fawzia Al-Ashmawi of propagating religious fanaticism. The Dean of Arts Faculty presented the University’s position to the press. He explained that as a professor, using her title publicly, she should know, more than any other person, the seriousness of her position. Her intentions are not sufficient excuse, as her position constitutes an official declaration. The Dean notes that in the present context of the death penalty issued against Salman Rushdie and Taslima Nasrine, which revolts all free men, the declaration of Fawzia Al-Ashmawi can have only one sense, even though not in her intention, and it contributes to intolerance and fanaticism. He added that the Arts Faculty cannot tolerate such attacks against Salman Rushdie and Taslima Nasrine, and is morally obliged to say so, with the hope that adequate legislation will in future limit the impunity of such declaration. The Faculty therefore addressed an official reprimand to Fawzia Al-Ashmawi for irresponsibility in her public declaration. The Dean added, “This declaration is much more regrettable as it nourishes racism and hostility in the press toward the Arab world, which is totally unacceptable”. He indicated that the University sanction stops there since, in an interview, September 5th, 1994, Fawzia Al-Ashmawi presented her apology and clearly specified she was opposed to any violence and condemnation to death as regards the two writers, and had only called for dismissal from the community of believers, comparable to excommunication
. Addressing this affair, Fawzia Al-Ashmawi writes:
The polemic caused by the case of Al-Ashmawi illustrates that Muslims who respect their religion and observe Islamic values and rituals, are accused of fanaticism as much by the media as by the native population. This reveals a limited and erroneous understanding of Muslims’ sensitivities. This polemic also underlines the fragile nature of freedom of opinion, granted to Muslims in Switzerland
.
In this matter, only the paragraph concerning Salman Rushdie and Taslima Nasrine drew critical attention. But the first paragraph is no less problematic. In a defensive letter published in Le Courrier August 22nd, 1994, Fawzia Al-Ashmawi wrote, “My letter was intended to ask the local press not to touch the Koran, the holy book of all Muslims. One does not jest with what is holy; local newspapers must respect all religious convictions: Jewish, Muslim or Hindu”. But Fawzia Al-Ashmawi forgets an important element: while she has the right to believe the Koran is revealed by God to Muhammad, can she impose her convictions on five billion non-Muslims, who do not agree with her?
I myself have been attacked three times by Muslims. The first was a petition of December 13th, 1996 on behalf of Muslims addressed to the Federal Commission Against Racism aiming to forbid the distribution of my booklet on Mixed marriages between Swiss and Muslims (2nd edition of June 1996, published by the Swiss Institute of Comparative Law). The Commission organized a meeting of reconciliation between the director of my Institute and me on the one hand, and two representatives of the Muslim community. The declared goal of the Commission was to suppress this booklet, but the direction refused, only accepting the introduction of some formal modifications, precisions and bibliographic references. The new version was submitted for approval of the same Commission, which declared its incompetence. Nevertheless, this Commission continued attacking the booklet
.

In another instance, a Moroccan reacted to my letter to the editor entitled, “Commission against or for racism?”
. In that letter I criticised the unilateral position of the Federal Commission against Racism in its symposium organised January 18th, 2000 on “Muslims in Switzerland”. In this symposium one heard of grievances from both Muslims and the Commission that Switzerland discriminates against Muslims. But no word was said about Islamic discriminatory norms concerning family law that reverberate in Switzerland. In reaction against this letter, Ahmed Bennani, a Swiss of Moroccan origin who considers himself as atheist, addressed a letter to the Federal Commission against Racism, to Ruth Metzler, Federal Councilwoman responsible for the Justice and Police Department, and to the press. In his letter, he wonders if “the incitement to religious hatred does not fall under the law”. He adds, “for about ten years, Dr. Aldeeb nourishes hate and contempt of Islam in all its diversity, so it is necessary to stop his acts. I suggest setting up an academic and scientific commission to analyze his slanderous writings and declarations against an important group in Switzerland”. Making reference to my function, Bennani writes, “most heartrending in this affair, is that the Swiss Institute of Comparative Law confided in him responsibility as a specialist of Islamic law. It is totally surrealistic and certainly the Institute in question loses all credibility”. I addressed to Bennani and those who received his letter a list of my publications, inviting them to face my ideas with other ideas, not with inquisition
. The letter of Bennani remained unanswered.
Finally, a Swiss Muslim of Algerian origin sent a penal complaint to the Court of Lausanne April 19th, 2000 aimed at forbidding my booklet Marriages between Swiss and Muslim partners (published by the Swiss Institute of Comparative Law). The court did not reply to this complaint.
4) Holidays, prayers and fasting of Ramadan
A) Islamic norms
The Bible prescribes Saturday as the day of sacred rest. One who violates it is liable of the death penalty (Exodus 31:14). Practicing Jews forbid any activity during this day and would like to impose their attitude on the whole of Israeli society with more or less success. In addition to this weekly rest day, Jews have other religious holy days. In Christian countries, with the exception of some groups, Sunday replaced Saturday as the day of prayer and rest. But as one passed of one to two weekly rest days, Saturday was added. On these two days, public offices and enterprises stop activities, although some people work the weekdays and nights. There are also religious feasts and national holidays that vary from country to country.
The Koran established Friday as the day of obligatory weekly gathering for prayer:
O you who believe, when the prayer is announced on Friday, you shall hasten to the commemoration of God, and drop all business. This is better for you, if you only knew. Once the prayer is completed, you may spread through the land to seek God’s bounties, and continue to remember God frequently, that you may succeed (62:9-10).
On the basis of Muhammad’s narratives, classic jurists held that Muslims, except for children, patients, travellers, slaves and women, must assemble around noontime, without fixing an exact hour. The quorum varies according to opinion: four, twelve or forty persons. During this gathering, begun by a call, an imam makes a homily and directs prayer
. In addition to Friday, Muslims have two days of holy feasts, during which they also assemble for prayer, visit each other and visit family tombs:
-
Yom al-fitr, day of the end of fasting of Ramadan, on the 1st day of the month of Shawwal (10th month of the lunar calendar).
-
Yom al-adha on the 10th day of the month of Dhou al-hijjah (12th month of the lunar calendar)
.
There are also five daily prayers that constitute one of the five pillars of the Islamic faith
. These prayers, preceded by ablutions, require facing Mecca, unless it is impossible. They take place at the following hours
:
-
Morning prayer: fixed by apparition of true dawn until before sunrise.
-
Noon prayer: after midday until before the time of afternoon.
-
Afternoon prayer: fixed between noon and the time of sunset.
-
Twilight prayer: fixed between sunset and the disappearance of red twilight.
-
Evening prayer: set between disappearance of twilight and the first third of the night.
One may perform two prayers together if hindered due to travel, rain, cold weather or fear, or even for less important reasons according to some classic jurists
. Prayers can take place everywhere, including on a road, but best in a mosque. They can be individual, but they must be in a group if there are two people, men separated of women. Note here that participants or an official, when in a house of worship, may nominate the imam who directs prayer. Prayers are obligatory for each Muslim pubescent (older than 7 or 10). One who abandons prayers, deeming them as not obligatory, is considered an apostate, liable of the death penalty. As for one who abandons them for laziness, some classic jurists say to kill him, and others demand castigation and jail until death or repentance
.
From the aforesaid, religious norms do not impose holidays, but simply moments dedicated to daily prayers and communal gathering for Friday and for two holy feasts. Outside of these moments of prayer and gathering, the Muslim can work, as affirmed in the Koran (62:10). Muhammad probably decided in favour of this lack of formalism because he saw that Jews had problems respecting the Sabbath rest
. Muslim countries did not adjust to a uniform weekly holiday. Some countries now follow a Western system, closing Saturday and Sunday due to inter-national trade. In such countries, foreign embassies fix holiday days freely. The same phenomenon exists for schools and universities. In Saudi Arabia, markets, offices, schools and libraries stop for the hour of daily prayers. In other countries, as Egypt, work continues without interruption, since Muslims can make the prayer another moment. In these countries, civil servants may stop working for prayers.
Concerning the Ramadan fast, one of the five pillars of Islam, it is required and preserved on family, state and society levels. A family’s father can require his wife and children of a certain age to fast. On the other hand, the state forbids any public violation of fasting. Non-Muslims are not obliged to fast, but they cannot consume food in public; laws punish such infringement. Some modern states are less demanding, or even hostile to observing the fast of Ramadan for health reasons and economy. Former President Bourguiba (d. 2000) of Tunisia incited his people to not observe the fast and frequently appeared on television eating and drinking during prescribed hours of fasting. But if the State sometimes is favourable to ending the fast, society is stern toward any who contravene. Some religious groups tour restaurants and bars to castigate those who consume food publicly during Ramadan
. This month creates problems for work and school. Some countries grant reduced or special timetables. As a rule, business becomes slow during this month.

B) Swiss norms
The aforesaid religious norms create problems for work and studies in Switzerland, where weekly rest days are Saturday and Sunday, which correspond to Jewish and Christian practice. With regard to other holidays, there are national and religious feasts, according to the cantons: where Catholic majority exists Catholic religious feasts, and where Protestant majority exists Protestant religious feasts. The federal institutions in the cantons conform themselves to the majority’s norms. A federal Catholic servant from Fribourg (canton with catholic majority) who works in Vaud (canton with Protestant majority) observes the holidays of the Protestant workplace. March 20th, 1998, Parliament adopted a modification of the federal law concerning work in industry, handicraft and trade. Article 18 foresees that, when employer is informed, workers can suspend work for confessional holidays not recognized by the cantons. So other religious people than Catholics or Protestants can observe their holidays. In this way, Muslims can take a holiday for the two aforesaid religious feasts.
Up to our knowledge, there was no demand on behalf of Muslims for Friday as a holiday, or to interrupt work for daily prayers. But the Federal Court admitted the right of Muslim convicts to assemble on Friday to make their common prayers, even obliging authorities to have an imam from outside to preside over the prayer – whereas an imam, according to Islamic law, could be chosen among participants. But the Federal Court took into consideration the difficulty to satisfy everybody. It judged “admissible to organize interdenominational celebrations for adherents of connected confessions. Thus, Christian sects cannot require the possibility to hold their own worship with their own pastor when their adherents can participate in an interdenominational Christian celebration. But then, Muslims cannot take part at Christian celebrations”. The Federal Court indicated, “It is true that the Ministry of Justice observes that the Muslim convicts of Regensdorf belong to different sects and would require organization of several separate meetings for Friday prayer. But this manner of seeing things is not acceptable. As one can ask different Christians from different sects to have a common celebration, in the same way one can ask Muslims from different sects to have a common celebration without violating freedom of worship”
.
This problem also relates to public schools, whose legislation is adapted to prescriptions of the Christian majority since it is impossible, except to reduce the study time, to satisfy all believers. There is not therefore class on Sunday, or during federal or cantonal Christian feasts. For other religions, the situation has long been precarious. It depends on the Authorities who sometimes granted holidays for their religious feasts. In the forties, the Federal Court set a narrow interpretation of the Constitutional norm that states, “Religious beliefs do not exempt anyone from carrying out civic duties” (article 49 par. 5 aCst). School obligation being precisely a “civic duty”, Jews did not have the right to miss school on Saturday
. Things changed. In a motion of 1988, the Federal Court blamed the canton of Zurich for having applied the cantonal legislation in a strict way and it granted a holiday of five days to participate in a big religious feast
. In another case of 1991, the Federal Court specified that school legislation limits religious freedom, but inversely, religious freedom limits school legislation. Stating otherwise: it does not only depend on the legislator to be liberal; the Constitution obliges him to take into consideration, in laws, the religious freedom of pupils. He must not restrict it more than what is required for public interest, that is reasonable execution of educational mandate, and he should respect, in regimentation of holidays; the proportionality principle
.
Jewish and Christian sects that celebrate Saturday have the advantage that this day precedes Sunday. The proximity of the two days together resulted, for social reasons, in a longer weekend and the regression of the school on Saturday. Several cantons abandoned the school that day; others reduced it to one half-day, dedicated to various light activities. Muslims have less luck. Professor Jean-François Aubert, although a liberal, believes it very unlikely that they ever get a dispensation for Friday, which is a day entirely dedicated for study. It weighs too heavily to be ousted in the name of religious freedom. On the other hand, he thinks Muslims can ask, in virtue of the Constitution and international conventions, for compensation, for example free time on Friday, for prayers as the prisoners in the previous case
. One should notice here, as we saw before, Islamic norms do not prescribe a one-day holiday for Friday, but only a gathering for prayer reserved for males of a certain age. Yet, little should oppose conceding two feast days to Muslims. The Federal Commission against Racism indicates:
It is necessary to look for pragmatic solutions, not vague ones, which apply to all religious minorities and not only a particular group, for instance Muslims. Rules that allow parents to excuse their children for school absences some days per year without particular explanation can be used by members of all religious communities without indicating the religious adherence
.
Can one allow Muslim pupils to interrupt courses to accomplish prayers? Neither Jean-François Aubert nor the Commission addresses this question that may arise in Switzerland, like in Italy in 2000. There, a Pakistani father asked the head of a village school near Bologna to allow his nine-year-old girl to pray alone. Ten of the fourteen teachers were opposed. This affair provoked strong controversy in Bologna between the Catholic Church, Muslim community and Evangelical Church; this last supported the Muslim community
. We think that such a demand on behalf of the Muslim community in the name of religious freedom cannot be accepted since their religion permits accomplishing unfulfilled prayers at a later hour. Fundamentalist Muslims wanted the University of Cairo courses interrupted, but the Egyptian State, whose official religion is Islam, did not accept this demand. Why ask Western countries to be more agreeable to Muslims’ demands than Muslim countries?

The Ramadan fast also creates problems. Certainly, workers can take their yearly holidays during this month, but they cannot ask to reduce the work-time, as do some Muslim countries. The situation is even more difficult for school since the schoolchild cannot take a holiday during this month nor have special programs. In neighbouring France, the High Council for Integration definitely rejected such an arrangement. It thinks that respect for fasting has severe effect: lack of attention and tiredness of pupils, increase of absenteeism and school results decrease. Another difficulty emerges at the end of fasting each day, some pupils ask to leave studies then. The High Council notes that the Polyvalent Romain Rolland School in Goussainville had a “committee of pupils” that, after discussing with teachers, made the following compromise: pupils broke the Ramadan fast symbolically by eating a date or sweet without leaving class
.
5) Mosques and religious personnel
A) Islamic norms
In Muslim countries, there is confusion between State and religion. One function of the State is to assure the propagation of Islamic religion and that religion is respected by its Muslim citizens. The State pays for the buildings and personnel of Islamic faith.
Islamic law guarantees freedom of worship to recognized religious minorities. The situation differs from one country to another. Thus, in Egypt, it is still not easy to get a permit to construct or repair a Church. Oman bestows lands freely for Church construction.

Saudi Arabia represents the most extreme case, since it forbids any freedom of worship to non-Muslims. Thousands of Christians that work there do not have right to attend Church and cannot meet even in private places to pray in community. Those found out are arrested and sent back in their countries
.
B) Swiss norms
Article 50 par. 1 aCst stipulated, “The free exercise of acts of worship is guaranteed within the limits set by public order and morality”. The 1998 Constitution does not expressly foresee the freedom of acts of worship. The Message of the Swiss Federal Council explains that this freedom is included in article 15 par. 2 that stipulates, “Every person has the right to freely choose his or her religion or philosophical convictions and to profess them alone or in community with others”
.
As noted above, relations between Church and State are regulated by the cantons. These relations are very complex and differ from a canton to another. Some cantons recognize the statute of public entity to some religious communities and finance their worship buildings and religious personnel. One objective of Muslims that ask for Swiss recognition of Islam is to obtain financial help and the creation of a chair for Islamic Sciences in the Faculty of Theology in a German-speaking canton and another chair in a French-speaking canton financed by Swiss authorities, as are the chairs for Hebrew and Christian studies
.

Today, Muslims in Switzerland have some mosques and many places of worship. Muslim countries that try to exercise a certain control on their nationals often finance the personnel and places of worship. Thus, with regard to the Turkish community, it is the Cultural Attaché of the Turkish Consulate, through the religious attaché office, that names imams to direct and control the Muslim centres
. Conflicts between different political parties in Turkey affect Switzerland, every group trying to place its imam. Some Turks directly bring an imam, at their expense, from Turkey. Saudi Arabia likewise has a big influence, notably through the Islamic Cultural Foundation of Geneva and the Islamic Centre of Basel that it finances. The Islamic Cultural Foundation of Geneva is in competition with the Islamic Centre of Geneva, founded by Saïd Ramadan, which belongs to the movement of Muslim Brothers. A place of worship was constructed in 1996 in the city of Bienne, with an important financial contribution of the Swiss authorities proceeding from the parochial tax surplus
.
Here arises the question of reciprocity. Muslims in Switzerland invoke this principle concerning cemetery and family law. They think that since Muslim countries allow the non-Muslims to have their own cemeteries and the application of their own family law, non-Muslim countries should permit the same thing for Muslims living there. Can one link construction of mosques in Switzerland to construction of Churches in Saudi Arabia or elsewhere according to the principle of reciprocity? The Federal Commission against Racism rejects such an argument, noting, “our democracy is too precious to depend on absolute theocratic behaviour”
. Such a declaration pleases Muslim members of this Commission who thereby do not have to criticize Saudi Arabia. Questioned by Jacques Neirynck about construction of worship places for Christians in Saudi Arabia according to reciprocity, Tariq Ramadan, Swiss Muslim activist, points out that Muhammad’s narrative which states, “Two religions must not coexist in the Arabian Peninsula”, is true but raises questions in application, adding:
The only statement of this text shouldn’t let us forget superior principles of Islam, which are the respect of other’s faiths, the freedom of conscience and worship and the refusal of any constraint concerning religion. If it is clear that one does not imagine a Church actually in Mecca or Medina because these are Muslim spaces carrying a holy dimension, it is not the same case for the other cities and regions of the country.
Moreover, if one accounts for the fact that the same government allows Christians to work on its soil, one is obliged to say that, invoking this specific text, the Saudi government betrays the superior principles of Islam in the field of law
.
Was this position the beginning of openness toward religious tolerance or, on the contrary, a camouflaged incitement to forbid Christians to work in Saudi Arabia? October 30th, 1993, during the Islamic-Christian dialogue in Yverdon organized by Protestant leaders, Professor Fawzia Al-Ashmawi of the University of Geneva justified the attitude of Saudi Arabia by the fact, “this country is a big mosque and one cannot build a Church inside a mosque”. Yet a soccer stadium exists in Saudi Arabia. Would anyone put a stadium in a mosque? Why does one tolerate a soccer stadium in this “big mosque” while not the presence of a Church, or even a Synagogue?
Muslims ask for Muslim chaplainry available in various public institutions. Since 1997, official negotiations relating to this question have been held in Geneva, between local government and Muslim associations, including a number of 2nd generation young physicians. These last obtained permission from the chief of the Department of Health and Social Affairs to provide a Muslim chaplainry and became closely active with Muslim patients in hospitals and jails of the canton
. We already mentioned the decision of the Federal Court concerning the right of Muslims to meet Friday for communal prayer with an external imam.
In the Swiss army, paragraph 2 of the December 20th, 1996 regulation concerning the chaplainry service reports, “Any soldier has the right to spiritual direction. It is the commanders’ duty to respect this right in the setting of military service”. Paragraph 3 adds, “Spiritual aid is assured by chaplains of Evangelical-Reformed and Roman Catholic confession”. And paragraph 5 pricises “The chaplain facilitates the spiritual aid of all soldiers, even though they do not belong to their Church”. One notes in these norms that the army has chaplains for the main Catholic and Protestant communities, and such chaplains must provide their services for all. Nothing is provided for the Jewish and Muslim communities. Despite the fact that the latter is more numerous, it is mainly foreign and therefore it is not very involved in the army. The problem will develop when a greater number of Muslims enter military service. To have a Muslim chaplain, it would be necessary to determine what Muslim religious authority the Army would consult since there is little unity within the Muslim community.
6) Ritual slaughtering 
A)
Muslim norms 
At the Jews, consumption of blood is prohibited “because the blood is the life, and you must not eat the life with the meat” (Deuteronomy 12:23; see also Genesis 9:4; Leviticus 17:12-14). For this reason, the animal must be slaughtered and emptied of its blood, and then its meat is salted two times and rinsed with water three times to suppress all trace of blood. One can also resort directly to the grating of meat on the flame; juice cannot then be recovered.
It is prohibited to eat the meat of an animal found already dead (Deuteronomy 14:21) or torn by wild beasts (Exodus 22:30). The ritual slaughter consists in cutting by means of a perfectly sharp knife, the most quickly possible and while causing the minimum of suffering to the animal, the trachea, the oesophagus, the jugular vein and the carotid. The butcher must be Jewish. He must remove all the fat from the animal (Leviticus 4:19) as well as the tendon attached to the socket of the hip (sciatic nerve) (Genesis 32:33). And as it is difficult to remove this nerve, it was decided to give up the consumption of the rear part of mammals and to sell it to non-Jews. The sciatic nerve of birds is not removed. Slaughtered animals must be perfect, neither sick, nor injured (Exodus 22:30; Leviticus 17:15), nor castrated. The Bible foresees to throw the meat the does not respect these norms to the dogs (Exodus 22:30), or to sell it to a foreigner (Deuteronomy 14:21).
One nearly finds similar norms at the Muslims. The Koran forbids the consumption of blood (2:173; 5:3; 16:115 and 6:145). This last verse specifies “running blood”. It means that the flowing blood of an animal either living or dead is prohibited, but not the blood remaining in the meat of a slaughtered animal. The animal must be emptied of its blood as much as possible but, contrary to Jews, one must not rinse and salt meat or grill it to eliminate the remainder of blood. Besides, Muhammad permitted Muslims to eat the liver and the spleen, contrary to the Jewish practice
.
The Koran prohibits eating carrion (dead animals) and adds in verse 5:3, “Dead animals include those strangled, struck with an object, fallen from a height, gored, attacked by a wild animal-unless you save your animal before it dies”. Carrion is an animal that died without human interference, or by a means judged illicit as for example by beating it.

Animal slaughter is regulated in Islamic law as follows:
-
It is necessary to pronounce God’s name on the living animal when one passes the knife on its neck (6:121; 22:36) and for the hunt, when one sends dogs behind the animal (5:4).
-
The butcher must be adult, capable of discernment, either a Muslim, or one of the People of the Book (Christian, Jew, Samaritan or Sabian). The dominant opinion at the Shiites is that the slaughter must be one of their community; they do not accept a slaughter from the People of the Book
.
-
Slaughter can be either by cutting (dhabh) the throat of animals with short neck as it is the case with cow, sheep and bird, or by carrying the knife to the collarbone in the bottom of the neck of the animal (nahr) when this last has a long neck, as with the camel, or by wounding a game animal (aqr) that one cannot grasp or an agitated cattle.
-
During the slaughtering, the butcher and the animal should face Mecca
. The goal is to do the opposite of what polytheists did by facing their idols
.
B)
Conflict with the Swiss norms 
The butcher’s religious adherence violates the principle of non-discrimination affirmed in national and international law. But what raises problem is the prohibition in Switzerland of the ritual slaughter without stunning, prohibition integrated in 1893 in article 25bis aCst which stipulates:

It is expressly prohibited to bleed animals being slaughtered without stunning them beforehand; this provision applies to all methods of slaughtering and all types of livestock.
As formulated, at least in the German and French versions, article 25bis did not apply to poultry. The Federal Court decreed October 24th, 1907, that as the law hindered the freedom of worship, the prohibition had to be interpreted restrictively and, therefore, does not concern poultry
 On the other hand, it was not prohibited to import meat of animals ritually slaughtered
.
Article 25bis was replaced, December 2nd, 1973, by a new text that gives the Confederation the prerogative to legislate the protection of animals. The prohibition of the ritual slaughter was maintained by article 12 of transitory norms of the Constitution and included in the Law on protection of animals adopted March 9th, 1978. This prohibition applies to animals which belong to species of equine, bovine, ovine, caprine, porcine and rabbits (that Jews do not eat). Concerning poultry, this Message states that electronarcosis is considered inadequate. This means that poultry will be slaughtered without stunning until other methods are developed
. Article 27 foresees in the case of rough handling of animals fines up to 40,000.- Sfr, and/or imprisonment up to three years. If the contravening is acting for financial reasons, the judge may pronounce heavier sanctions. Article 28 foresees in case of violation of the norms concerning the slaughter the prison or a maximum fine of 20,000.- Sfr, unless article 27 of the present law is applicable. The prohibition of ritual slaughter is confirmed in the Decree of May 27th, 1981, modified May 14th, 1997. Stunning methods are specified by article 64f. Article 64g par. 3 makes an exception for poultry. It specifies, “Poultry must be stunned before being bled, except in case of decapitation and ritual slaughter”.
Note here that the European Convention for the Protection of Animals for Slaughter of 1979, approved by Switzerland May 4th, 1994, worries also about animal suffering. It could not prohibit ritual slaughter in all signatory countries but tried to reduce the suffering of the slaughtered animals. The Swiss Federal Message of 1992 concerning this convention says that it does not abolish the prohibition of ritual slaughter without stunning foreseen by the Swiss law
.
Ritual slaughter always causes a debate on the federal level. Those who want to abolish the prohibition of ritual slaughter invoke religious freedom and accuse their adversaries of anti-Semitism and anti-Islamism. Those opposed to ritual slaughter invoke the suffering of animals and think that ritual slaughter constitutes a cruel treatment. Therefore, it is necessary to develop here these questions. 

Jewish and Muslim religious surroundings think that the prohibition of ritual slaughter violates the religious freedom. The federal Council answers that the religious freedom cannot be absolute
. Haller and Schraner note in this respect that Jewish and Islamic religions permit polygamy, but Swiss law prohibits it. Therefore, one cannot invoke religious freedom for maintenance of ritual slaughter
. But law professors are favourable to the suppression of this interdiction. So the professor Fleiner says: 

In our opinion, the necessity of an absolute restriction of a fundamental right does not exist. Indeed, there is no reasonable report between the aimed goal (reasonable protection of animals!) and the used means (total prohibition of the ritual slaughter). … For these motives, the general prohibition of ritual slaughter should in our opinion be replaced by a different norm, preserving the constitutional Jewish and Muslim religious minority rights
. 
Giving up to pressures, this point of view of the doctrine seems to be shared currently by the Swiss Federal Council that submitted to the consultation September 21st, 2001 a draft law on the protection of animals. The article 19 paragraph 4 of this draft says "This slaughter is allowed to answer to religious community needs whose coercive rules prescribe slaughter without prior stunning or prohibit the consumption of meat of animals stunned prior to slaughter". 

The argument that the prohibition of animal slaughter without prior stunning restricts the religious freedom lacks consistence. Jewish and Muslim holy texts recommend limiting the suffering of animals as much as possible. On the other hand, these texts do not treat the question of stunning, and nowhere pre-slaughter stunning is prohibited
. All that they prohibit is eating carrion (for Jews and Muslims) or injured animal (for Jews) and to consume blood.

Stunning an animal does not necessarily kill or injure it. New Zealand
 and Australia
 resort to electronarcosis, which is accepted by Muslims. The Egyptian Fatwa Commission already decided in 1978 that it is licit to eat the meat of an animal that has been stunned prior to slaughter, provided the animal does not die before being slaughtered. It considers pre-slaughter stunning in conformity with the injunction of Muhammad, “God prescribed kindness in all things. If you kill, do it with kindness, and if you bleed an animal, do it with kindness”
. An Egyptian author invokes even the Koran in favour of the pre-slaughter stunning, “When the Lord appeared in Mountain, It put it in crumbs and Moses fell thunderstruck” (7:143). He notices that Moses fell vanished under the shock, but he remained alive
.

Concerning the prohibition of blood consumption, the stunning of animals does not impede blood flow. Foundation Brigitte Bardot says, “meat of an animal emptied of its blood and stunned previously contains as much blood as the meat of an animal slaughtered without prior stunning”
. Dr. Samuel Debrot has a similar opinion
.
Therefore, we can say that we face a false problem and a faulty interpretation of a religious text. The real reason behind the claims of Jews is economic. One author points out that the Consistorial Jewish Association of Paris has a yearly budget of 150 million French francs. Half of this budget is collected through taxes on so-called “right of the knife”
. One multiplies rules to multiply control and fees. Maybe it is necessary to add the inability of some persons to put themselves in question. Therefore, we may conclude that it is false to say that the pre-slaughter stunning of the animal is contrary to both Jewish and Muslim religious rules.

In any case, freedom of religion and worship does not mean the absolute acceptance of everything that others profess. Even among traditionalists, religious laws and practices have changed because of reconsideration and evolving social environments. This is for example the case for offences such as adultery (Leviticus 20:10; Deuteronomy 22:21), homosexual acts (Leviticus 20:13), blasphemy (Exodus 21:17) and stubbornly disobeying one’s parents (Deuteronomy 21:18-21). The Bible decrees the death penalty for these acts. In addition, according to Torah law, only a man can divorce his spouse (Deuteronomy 24:1) and inheritance is restricted to sons (Deuteronomy 21:15-17). However, all these rules have been abandoned by the Jews in Israel and the Muslims in many Arabo-Muslim countries. 

The accusation of anti-Semitism frightens in Switzerland. The Swiss Federal Council refuses to prohibit ritual slaughter of poultry and importation of meat of ritually slaughtered animals, for fear of being accused of anti-Semitism
. The idea that the prohibition of ritual slaughter is inspired by anti-Semitism is hawked by Professor Jean-François Aubert who says, “The revision of 1893 was no more than a small eruption of anti-Semitism, an imitation of what was proposed at that time in certain parts of Germany”
. A recent doctoral thesis in law presented by a Jewish Swiss to the University of Zurich is constructed entirely on the hypothesis that the prohibition of ritual slaughter in Switzerland is motivated by racism of the Swiss people and xenophobia against Jews and Muslims
. The author affirms, “Again today, anti-Semitic components dominate the movement opposed to ritual slaughter”
. Claude Nordmann, President of the Jewish Community in the canton of Fribourg, uses the same argument
. Without negating the existence of an anti-Semitic trend, it seems to us that such accusation errs by too much generalization. One can be opposed to corrida or wale hunting without necessarily being anti-Spanish or anti-Japanese.

To accuse opponents to the ritual slaughter of being anti-Semitic aims to intimidate and avoid discussion
. Evidently, these opponents reject this accusation of anti-Semitism and point out that some Jews are also members of the Association for the Protection of Animals
. December 3rd, 1978, most Swiss have accepted the law for protection of animals prohibiting ritual slaughter, and it is pretentious to say that the majority of Swiss people are anti-Semitic.
If some Jewish and Muslim groups consider, wrongly, the prohibition of ritual slaughter as a discriminatory measure and do not miss an opportunity to denounce this discrimination, we must also remember that both Jewish and Islamic norms are discriminatory and violate the law against racism. This discrimination is rarely denounced by organizations that fight against racism and discrimination. The Swiss norm denunciation and the silence concerning Jewish and Islamic norms do not constitute an auspicious attitude to solve community problems. On the other hand, there are Jews and Muslims who reject ritual slaughter and consider it as cruel
.

To invoke the argument of animal suffering raises a fundamental question of religious surroundings. According to such surroundings, their religious norms concerning animal slaughter are of divine origin. These surroundings cannot recognize that their “divine norms” are less respectful of animals than “human norms”. Such recognition means questioning their faith in a perfect God. Thereby, these religious surroundings try to prove that their method is more merciful than that proposed by opponents to ritual slaughter.
This point of view is not shared by various Associations for the Protection of Animals
, the Swiss Veterinarian Society
, the Swiss Union of Master-Butchers
, the Swiss Federal Council, the Federal Veterinary Office or the Western Legislators, who all require pre-slaughter stunning to reduce animal suffering. The Federal Veterinary Office indicates that, July 24th, 2001, it visited the slaughterhouse of Besançon, where animals are ritually slaughtered for the Swiss market. After this visit, “the delegation cannot confirm that ritual slaughter does not cause any pains to animals. Many animals correctly slaughtered according to ritual presented, after the incision, strong reactions of defence; the corneal reflex, that serves criteria for loss of conscience, was sometimes again distinctly observable up to 30 seconds after the incision provoking bleeding”
.

The idea that pre-slaughter stunning of an animal reduces its suffering is now admitted by Muslim religious authorities, who think stunning conforms to the injunction of Muhammad, “God prescribed kindness in all things. If you kill, do it with kindness, and if you bleed an animal, do it with kindness”. Therefore, these authorities do not oppose pre-slaughter stunning provided it does not cause death of the animal before being bled
.

The Draft in favour of the ritual slaughter provoked a huge reaction in the public opinion. Therefore, March 13, 2002, the Federal Council was obliged to remove it, invoking the "confessional peace"
.

Conclusion 
This article is limited to two problems created by the presence of the Muslims in Switzerland: recognition and religious freedom. One can add other problems as school, family law, cemeteries, etc. These problems, to which we dedicated a book titled "Muslims caught between rights and duties", meet practically in all western countries where a Muslim community lives. 

If this community pursues present growth without the adaptation of its system of values, it will represent a real risk for the legal and democratic western countries' system and will endanger their territorial unity as in ex-Yugoslavia. It requires particular attention on behalf of authorities and intellectuals and a constant affirmation of the principle of the secularism of the law and state in order to avoid the sectarian leeway. 

We are conscious that we touch here a sensitive topic in this period of tension, but we consider that this article is beneficial to Muslims and non-Muslims. Analyzing problems is a precondition for their solution. 
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