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Introduction
Number importance
One considers the number of Muslims at 1200 millions, about 20% of the world population. 
Asia: 780'000'000
Africa: 380'000'000
Europe: 32'000'000
North America: 6'000'000
Latin America: 13'000'000
Oceania: 3'000'000
Switzerland
Year

Muslims

Total Population
1970
 
16'353 


6'269'783
1980

56'625 


6'365'960
1990

152'217 

6'873'687
2000

310'807 

7'204'055
France
Second religion after Catholicism, before Protestantism and Judaism. 
Exact number is not known in reason of prohibition to carry out censuses based on religious membership. 
Estimation: between three and seven millions out of approximately sixty million inhabitants
Geographic importance
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Muslims in the word
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Muslims in Europe
Religion's importance
Islamic conference organisation (ICO): 57 countries
22 Arab countries:
Algeria
Saudi Arabia
Bahrain
Djibouti
Egypt
United Arab Emirates
Iraq
Jordan
Kuwait
Lebanon
Libya
Morocco
Mauritania
Oman
Palestine
Qatar
Somalia
Sudan
Syria
Tunisia
Comoros Union
Yemen
Excepted Lebanon, the constitutions of these countries indicate that Islam is religion of state and/or Islamic law, the main source of law. 
35 non-Arab countries

Afghanistan
Albania*
Azerbaijan*
Bangladesh
Benin*
Brunei 
Burkina Faso*
Cameroun*
Ivory Coast*
Gabon*
Gambia*
Guinea*
Guinea Bissau*
Guyana*
Indonesia
Iran
Kazakhstan*
Kirghizstan*
Malaysia
Maldives
Mali*
Mozambique*
Niger*
Nigeria*
Uganda*
Uzbekistan*
Pakistan
Senegal
Sierra Leone
Suriname
Tajikistan*
Chad*
Togo*
Turkmenistan*
Turkey*
Among the 35 non-Arab countries, 24 countries (with *) mention secularism of the state in their constitution in a form on in another.
Part I. Fundamentals of Islamic law
Chapter I. The legislator
The first question has a theological and philosophical nature: Who makes the law? The answer to this question directs all Muslim thought, and it is the basis of the claims of Muslims in Muslim and Western countries.
Section I. The legislative competence belongs to God
Car Driver in France goes to Great Britain: he drives on the left side without complaining.
British Driver goes to France: he drives on the right side without complaining.
Malian family goes to France: it practices female circumcision although forbidden.
Moroccan  family goes to France: its daughters have their veil in school although forbidden.
Why Malian and Muslim families refuse to accept the French law? The answer: there is a difference in the concept of law. 
I. Three main concepts of law
- As an emanation of a dictator
- As an emanation of the people, by direct or indirect democratic way: cheese method
- As an emanation of the divinity, transmitted either directly through the revelation to a prophet, or indirectly through the religious authorities representing the divinity on earth.
Jews and Muslims, to quote only these two groups, follow the concept of the law as emanation of the divinity. It is almost non-existent among Christians. 
1) Jewish concept of law
At Jews, the law is in the Bible, notably in the first five books assigned to Moses: Torah
Moses was a Head of State.
The Bible is completed mainly by 
· The Mishnah (written between 166 and 216) and its comment, 
· The Talmud (that of Jerusalem, written in Tabaria and finished towards the end of the 4th century; and that of Babylon, written in Babylon towards the 5th century). 
Mishnah and Talmud are considered as the oral Bible; they comprise the teaching of the Jewish religious authorities.
We read in the Bible:
Everything that I command you you shall be careful to do; you shall not add to it or take from it (Deuteronomy 13:1).
The secret things belong to the Lord our God; but the things that are revealed belong to us and to our children for ever, that we may do all the words of this law (Deuteronomy 29:28).
This shall be a perpetual statute for you and your descendants wherever you dwell (Leviticus 23:14).
Maimonides (died 1204), the most famous Jewish philosopher and theologian
Quoting these verses, Maimonides writes: 
It is clearly stated in the Torah that it contains the Law which stands for ever, that may not be changed, and nothing may be taken from it or added to it.
According to Maimonides, if one pretends the opposite, "he shall die by hanging". This punishment is also foreseen for anyone who "uproots any of our verbal traditions or says that God had charged him to interpret the Law in such and such a way, he is a false prophet and is to be hanged even though he give a sign".
2) Christian concept of law
Although coming from the Jewish tradition, Jesus was not very in favour of the law as dictated by the Bible. He was a hippy.
Adultery case
The scribes and the Pharisees brought a woman caught in adultery, and having set her in the center of the court, they said to Jesus, "Teacher, this woman has been caught in adultery, in the very act. Now the Law Moses (Lv 20:10; Dt 22:22-24) commanded us to stone such women; what then do you say?" he said to them: "He who is without sin among you, let him be the first to throw a stone at her". When they heard it, they began to go out one by one, beginning with the older ones, and he was left alone, and the woman, where she was, in the center of the court: Jesus said to her, "Woman, where are they? Did no one condemn you?" She said: "No one, Lord". And Jesus said, "I do not condemn you, either. Go. From now on sin no more." (Jn 8:4-11). 
Inheritance case
In another case, someone in the crowd said to him, "Teacher, tell my brother to divide the family inheritance with me". Jesus said to him, "Man, who appointed me a judge or arbitrator over you?" And he added for the crowd which heard him: "Beware, and be on your guard against every form of greed; for not even when one has an abundance does his life consist of his possessions" (Lk 12:13-15). 
Law of retaliation
You have heard that it was said, 'An eye for an eye and a tooth for a tooth.' But I say to you, offer no resistance to one who is evil. When someone strikes you on (your) right cheek, turn the other one to him as well (Mt 5:38-39)
Famous sentence 
"Render to Caesar the things that are Caesar's; and to God the things that are God's" (Mt 22:21).
Maintaining Roman concept of Law
Because of the absence of legal norms in a sufficient number in the Gospels and the writings of the apostles, the Roman Empire after its Christianization kept following the Roman law. The jurist Gaius (d. v. 180) defines the law as being "what the people prescribes and establishes" (Lex est quod populus iubet atque constituit) (Gaius: Institutes, I.3). The modern democratic system is based on this concept of the law.
3) Muslim concept of law
Return to the biblical concept of the law 
The message of Muhammad constitutes a return to the concept of the law in the Bible, from which it takes many norms (e.g. the law of retaliation: 2:178-179 and 5:45). 
The Islamic lawyers use the term legislator to designate exclusively God, the only one able to fix laws. This concept is determined by Koran, which says:
O you who believe, you shall obey God, and you shall obey the messenger, and those in charge among you. If you dispute in any matter, you shall refer it to God and the messenger, if you do believe in God and the Last Day (4:59).
According to Koran, only God can decide what is licit and what not it is:
You shall not utter lies with your own tongues stating: "This is lawful, and this is unlawful," to fabricate lies and attribute them to God. Surely, those who fabricate lies and attribute them to God will never succeed (16:116).
Adultery case
This concept of the law is illustrated by the attitude of Muhammad vis-à-vis a case of adultery similar to that with which Jesus was confronted. Jews brought to Muhammad a man and a woman who had made adultery. He asked about the sanction envisaged in the Bible. The Jews answered him that the Bible envisaged lapidation (Lv 20:10; Dt 22:22-24), but their community had decided to change this norm because it was applied only to the poor. Instead of this sanction, this community had decided to blacken the face of the culprits by coal, to carry out them in procession and to whip them, independently of their social status. Muhammad refused this modification estimating that it was his duty to restore the norm of God. He recited the verse then: "Those who do not rule in accordance with God's revelations are the wicked" (5:47)
Islam means submission
Etymologically, the term Islam means submission, Muslims means (submitted). This religion proclaims the submission to the will of God as expressed in Koran and the Sunnah (tradition) of Muhammad, the two principal sources of Islamic law:
Those who do not rule in accordance with God's revelations are the disbelievers, […] the unjust, [...] of the wicked (5:44, 45, 47).
No believing man or believing woman, if God and His messenger issue any command, has any choice regarding that command. Anyone who disobeys God and His messenger has gone far astray (33:36).
The only utterance of the believers, whenever invited to God and His messenger to judge in their affairs, is to say, "We hear and we obey." These are the winners (24:51).
Mitwalli Al-Sha'rawi (d. 1998), famous Egyptian sheikh and minister says:
If I were the person responsible for this country or the person charged to apply God's law, I would give a delay of one year to anyone who rejects Islam, granting him the right to say that he is no longer a Muslim. Then I would dispense to him of the application of Islamic law, condemning him to death as apostate
Jad-Al-Haq, sheik of Azhar (d. 1996), declared in a fatwa 1994:
If a region stops, of common agreement, to practice male and female circumcision, the chief of the state declares war against that region because circumcision is a part of the rituals of Islam and its specificities. This means that male and female circumcisions are obligatory
II. Absence of the concept of the sovereignty of the people
The above-mentioned Muslim position has as corollary the absence of the concept of the sovereignty of the people among Muslims, key concept for any democracy.
Consequently, even if many Muslim countries gave up the Islamic law, partly or in totality, they could not abrogate it. The Islamic law is put merely aside, with the constant risk of seeing it re-appearing.
Muslim authors who accept to speak of the people's sovereignty hurry to fix its limits:
- 
If the question to regulate has been the subject of an authentic and clear text of the Koran or of the Sunnah, the nation has to obey to it; it could not establish a contrary rule.
- 
If the meaning can have various interpretations, the nation can try to deduce a solution starting from the comprehension of the text, by preferring an interpretation to another.
- 
In the absence of text, the nation is free to establish the norm which is appropriate to it, provided that this norm respects the spirit of Islamic law and its general rules and that it is not contrary to another Islamic norm
Complete law and covering everything. The Koran says:
We have revealed to you this book to provide explanations for everything (16:89). 
Today, I have completed your religion, perfected my blessing upon you, and I have decreed submission as the religion for you (5:3)
Influence of the Islamic concept of law on Human rights
The Universal Declaration of human rights (1948) and other international documents, mainly of Western inspiration, do not mention God. The attempts aiming at mentioning it in these documents failed. The preamble of the Universal Declaration says:
The General Assembly proclaims this Universal Declaration of Human Rights as a common standard of achievement for all peoples and all nations…
 The preamble of the Universal Islamic Declaration of Human Rights (1981) says:
- 
Strong of our faith in the fact that God is the sovereign master of all things in this immediate life as in the ultimate life...
- 
Strong of our conviction that human intelligence is incapable to elaborate a better way in view to assure service of life without God’s guidance and revelation: We, Muslims, ... 
we proclaim this Declaration of Human Rights made in the name of Islam, as one can understand them of the very noble Quran and the very pure prophetic Tradition (Sunnah)….
III. Can man establish a law?
To make a law means to determine what is good and what is bad, what one must do and what one must avoid. The major opinion says law could not be the product of human beings, but of God alone, through his prophets. This debate raises the question of the need for prophets for the management of society.
Ibn-Khaldun (d. 1406) famous Muslim philosopher and historian
He notes that the societies, which do not know religious laws, were, in his time, much more than those, which know religious laws. Yet these secular societies were prosperous and were not anarchistic (as Muslim society in his time). He concludes that theocratic authority is not essential for the maintenance of men in society
Arabs can obtain royal authority only by making use of some religious colouring, such as prophecy, or sainthood, or some great religious event in general. The reason for this is that because of their savagery, the Arabs are the least willing of nations to subordinate themselves to each other, as they are rude, proud, ambitious, and eager to be the leader. Their individual aspirations rarely coincide. However, when there is religion (among them) through prophecy or sainthood, then they have some restraining influence in themselves. The qualities of haughtiness and jealousy leave them. It is then easy for them to subordinate themselves and to unite. This is achieved by the common religion they now have. It causes rudeness and pride to disappear and exercises a restraining influence on their mutual envy and jealousy
Koran confirms the idea of Ibn-Khaldun:
He has reconciled the hearts (of the believers). Had you spent all the money on earth, you could not reconcile their hearts. But God did reconcile them. He is Almighty, Most Wise (8:63).
Although admitting the possibility of having a secular society without prophecy, except for the Arab society, Ibn-Khaldun prefers the theocratic society. He distinguishes to this effect the management of the society in view of its temporal success, and the management of the society in view of the salute of its members. According to him, only theocratic society, managed by a divine law, can assure this salute
An encyclopaedia published by Egyptian ministry of waqf (2003):
People who reason well are unanimous on the fact that reason and social science can in no way replace the guidance of the Messages that God revealed, whatever be the rational knowledge of wisemen and thinkers. Their wisdom, their knowledge and their science are only lacunar human opinions, are only conjectures …, and are in all the cases subject to errors and divergences, and their judgements are relative. Who can then arbitrate in the event of divergences between the opinions resulting from the rational effort? It is there that materializes the necessity of the revelation and the prophetic clarification to decide conflicts and divergences, as God says: "We have revealed this scripture to you, to point out for them what they dispute, and to provide guidance and mercy for people who believe" (16:64)
IV. Amalgam between law and religion
Religion
The term religion (din), in Arabic as in other Semite languages, means the last judgement, the debt, etc. Technically, it is defined by the lawyers as follows: "The divine system which leads the person who follows it to straightness and virtue in this life, and salvation in the other life"
Shari'ah
Etymologically, it means the road that leads to the water stream, which does not dry. Still today, the term shari' is used to indicate the street. A contemporary Muslim author defines shari'ah as being:
The norms transmitted by the revelation to Muhammad which improve the state of people with regard to their terrestrial life and the other life, whether these norms are dogmatic, cultual or ethical
Fiqh
Etymologically, the term fiqh mean: comprehension, knowledge. For Islamic lawyers, fiqh indicates knowledge par excellence, the religious knowledge that consists in knowing the rights and the duties of man. For this reason, it is a synonym of shari'ah. 
The religious scholar who deals with Islamic law is called faqih. He deals not only with temporal aspects (such as sale contract) but also with the religious aspects (how to achieve prayer and pilgrimage). 
Qanun
Arab language inherited the Greek term Qanun through the syriac language. Saudi Arabia replaces this term by the one of decrees (nidham). Because of the presence of two legal systems, the Arab countries often have two distinct academic institutions: Faculty of law and Faculty of Shari'ah. There is no faculty of law in Saudi Arabia, only faculty of decrees, or Faculty of Shari'ah 
Section II. The role of the state and the legal schools
I. State without legislative competence
The state today has three competences as expression of its sovereignty: the legislative competence, the judicial competence and the executive competence. 
As law is a divine work, the Islamic state has no legislative competence.
Islamic state intervened in its beginnings for the fixing of a unique Koranic text. It continues today to look after the non-alteration of the version of the Koran by supervising its editions. The state never pretended that the Koran is its work, but God's work.
The collections of Sunnah are entirely done by private person. For this reason, contrary to the Koran, these collections are multiple. The state does not have anything to say in this domain, even though some political considerations have been on the basis of the production of a number of narrations in these collections.
From the Koran and the collections of Muhammad's Sunnah, Muslim jurists systematized the Islamic law. Progressively, the currents of thought, called madhhab (ritual) or madrasah (school), were formed following a leader of whom they carry the name. These jurists considered themselves for the service of the shari'ah. As the state, they did not assume a legislative power, which remains God's exclusive prerogative.
II. Division of Muslims
After Muhammad's death in 632, Muslims were divided on his successor. The quraychite faction imposed as candidate the old Abu-Bakr, father of 'Ayshah, Muhammad's favourite woman, leaving aside 'Ali, cousin and son-in-law of Muhammad and husband of his daughter Fatimah born from his first wife Khadijah. Abu-Bakr died of natural death in 634. 'Umar followed him and was murdered in 644. 'Uthman, his successor, was also murdered in 656. Then came 'Ali murdered in 661 by his rival Mu'awiyah (d. 680), governor of Syria, founding of the dynasty omeyyade.
This is the origin of the division between the Sunnites (followers of the orthodox tradition), and the Shiites (partisans of 'Ali). The ambition and the multiplicity of the descendants of 'Ali divided the Shiites in a multitude of sects. One counted 70 of them about; the historian Maqrizi (d. 1442) speaks of 300, anathematizing themselves mutually.
The conflict between the Sunnites and the Shiites generated a third group the Kharijites (outsiders). This group refused the arbitration aiming to put an end to the conflict between 'Ali and Mu'awiyah. Divided in different branches, the only one, which remains, is the ibadites governing Oman.
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III. Sunnite schools
The majority of the Muslims (about 90%) follow one of the four Sunnite schools that carry the names of their leader. But some can also adhere to two different schools: one with regard to the legal aspects as imposed par le state, and the other with regard to the worship aspects left to personal choice.
1) Hanafite school 
This school carries the name of Abu-Hanifah (d. 767), of Persian origin. It took birth in Kufa, in Iraq.
Abu-Hanifah came from a rich family with a flourishing silk business.
Abu-Hanifah did not leave writings, with the exception of some minor booklets of theology and morals. His legal opinions have been exposed by his disciples, notably the "two companions":
- 
Abu-Yusuf (d. 798), great judge of Baghdad.
- 
Al-Shaybani (d. 805). He occupied judiciary functions in Baghdad. He is considered as one of the pioneers of international law
The school of Abu-Hanifah was the official school of the Abbasside state and the Ottoman empire. It spread in Iraq, Syria, Lebanon, Jordan, Palestine, Egypt, Turkey, Albania, Afghanistan, Bangladesh, the Balkan and Caucasus states, and between the Muslim of India and China.
2) Malikite school
This school carries the name of Malik Ibn-Anas (d. 795), born of a Yemeni Arab family.
The only authentic work attributed to Malik is Al-Muwatta, a collection narrations classified according to a legal plan. For every matter, Malik indicates the narration of Muhammad and his companions, the practice of Medina, the opinions of the jurists and the solution that he proposes. Another work of the Malikite School is Al-Mudawwanah al-kubra, established by Sahnun (d. 855). It comprises the answers of Malik to 36'000 questions
The school of Malik forms a majority in the following countries: Morocco, Algeria, Tunisia, Libya, Mauritania, Nigeria and other countries of the black Africa. It also has some adepts in Egypt, Sudan, Bahrain, Kuwait, Qatar, United Arab Emirates and Saudi Arabia. It is the second school in number of adepts. One counts among its jurists Ibn-Rushd, judge of Cordoba (d. 1126), and his grandson the famous philosopher Ibn-Rushd, known in the West under the name of Averroes (d. 1198)
3) Shafi'ite school 
The founder of this school is Muhammad Idris Al-Shafi'i (d. 820), born in Gaza, of the tribe of Quraysh to which belongs the Prophet Muhammad. 
Al-Shafi'i has the merit to have systematized the science of the basis of Islamic law in his famous work Al-Risalah. 
Among the classic jurists of this school, one quotes notably: Al-Mawerdi (d. 1058), Al-Ghazali (d. 1111) and Al-Nawawi (d. 1277)
This school has adepts in Egypt, Jordan, Lebanon, Syria, Iraq, Arabia, Pakistan, Bangladesh, India, Malaysia, Indonesia and some regions of the central Asia. 
4) Hanbalite school 
This school, known generally as being the most conservative among the Sunnite schools, carries the name of Ahmad Ibn-Hanbal (d. 855).
Ahmad is born in Baghdad to Arab family. He was especially interested in gathering Muhammad's narrations.
The main work of Ibn-Hanbal is Al-Musnad, a collection containing 28'199 narrations, compiled by his son Abd-Allah and finalized by Abu-Bakr Al-Qati'i.
Among the classic jurists of this school, one quotes notably: Ibn-Qudamah (d. 1223), Ibn-Taymiyyah (d. 1328) et Ibn-Qayyim Al-Jawziyyah (d. 1351).
This school is not very widespread and nearly limited exclusively today to the Saudi Arabia where it constitutes the official school of the wahhabite dynasty.
IV. Shiite Schools
The Shiites divided in different groups, each one having its own legal school. We will only speak here of four schools: ja'farite, zaydite, isma'ilite and Druze.
1) Ja'farite school 
Most Shiites belong to the branch imamite. One also calls them the duodecimans, because they recognize twelve imams, or the ja'farites, of the name of their sixth imam Ja'far Al-Sadiq (d. 765).
According to this group, the supreme authority of the Islamic state belongs only 'Ali (d. 661) and his direct descendants born of Fatimah. 
Eleven of the twelve imams of the Shiites imamites perished by violent death, and the twelfth (Muhammad Al-'Askari, born in 873) would have disappeared mysteriously, in an underground (sirdab) in Samirra' (in Iraq), when he was five years old, without leaving descendants. His adepts believe that he is hidden and pray for his fast return in order to fulfil the mission that the Muslim tradition allocates in the Mahdi (the well guided): To "fill with justice the world invaded by iniquity"
In the absence of the imam of the Time - that God approaches his resurgence - in the Islamic republic of Iran, the management and the imamat of the believers are chargeable to a doctor of the just, virtuous dogma, informed of the change of the time, courageous, efficient and handy, that is accepted like guide by the people's majority
The Shiites ja'farites forms the majority in Iran
2) Zaydite school 
It carries the name of Zayd Ibn-'Ali (d. 740), the fifth imam pretending to the supreme authority in the lineage of 'Ali according to his adepts. He was killed in a battle with the Caliph Hisham Ibn 'Abd-al-Malik (d. 743) who crucified him. The Zaydites do not admit the concept of the hidden imam and, therefore, they do not believe in the imam's return.
The school zaydite is the official school of Yemen.
3) Isma'ilite school 
Some isma'ilites claim their origin is Isma'il (Ishmael), son of Abraham. But this group is born in fact of a schism within the Shiites. It considers that the imamat after the death of Al-Sadiq (d. 765), the sixth imam Shiite, had passed to his son Isma'il.
The isma'ilites are known for their esoteric interpretation of the Koran. One finds some of their adepts in Pakistan, India, Iran, Center Asia, south of Arabia, Arab countries of the Gulf, North Africa, Tanzania and Syria. They are connected today to the present imam Karim Agha Khan, the 49th in the lineage of 'Ali and of Fatimah.
4) Druze school 
The Druze, called muwahhidun (the Unitarians) or Banu Ma'ruf, carry the name of Muhammad Ibn-Isma'il Al-Darazi
Druze's belief diverges of those of other Muslims. Thus, they believe in God's incarnation (tajalli) 72 times under human form to guide the humanity, the last incarnation being in the caliph's body Al-Hakim Bi-amr-Allah
The Druze in Lebanon, in Syria and in Israel have their own laws and courts concerning personal status. They are about a million living in Syria (500000), Lebanon (300000), Israel (98000) and Jordan (20000). One considers their number in the United States to about 20000
V. Kharijites: ibadite school
The kharijites (outsiders) refused to take party for Mu'awiyah or for 'Ali, following the famous arbitration that put an end to the fight between the two. The ibadites, whose name drifts of 'Abd-Allah Ibn-Ibad (d. 705), are generally considered as a branch of the kharijites. But they refuse such an attribution and consider themselves connected to imam Jabir Ibn-Zayd (d. v. 712).
The ibadites form the majority in Oman, and one finds them in Yemen, Libya, Tunisia, Algeria and Zanzibar (linked to Tanzania).
VI. Attempts of unification of the schools
1) Attempts in the past
The will of unification of the schools is old and took numerous forms. One of the first attempts was undertaken by the Caliph Al-Mansur (d. 775) who wanted to impose Al-Muwatta, book written by Malik (d. 795), but this last was opposed. The Caliph was inspired then by a letter addressed to him by Ibn-al-Muqaffa' (d. 756), complaining of the differences in the judgments given by judges in the same city in the same matter. He asked the Caliph to create one code imposed to all.
2) Attempts to unify the teaching of a school
Every Islamic legal school knows divergent opinions among its jurists. Sultan Muhammad Alimkir (d. 1707) created a commission to establish a collection containing the dominant opinions in the Hanafite School to facilitate the work of the judges and muftis. This collection, whose title Al-fatawa al-hindiyyah (Indian Fatwas), was written between 1664-1672
In the Ottoman Empire, Sultan Salim I (1512-1520) declared the Hanafite school as the official school of the Ottoman Empire, with regard to the legal questions, to the exclusion of the worship questions. However it was necessary to wait for 19th century to see the first Ottoman attempt of codifying and unifying the norms of this school, in the famous code called Majallat al-ahkam al-'adliyyah, with 1851 articles, elaborated between 1869 and 1876. This code omitted the questions of personal status, only codified in 1917.
In Egypt, we have to signal Muhammad Qadri Pasha (d. 1888) who compiled the teaching of the Hanafite school in three domains: family law, civil law and devout assets (waqfs)
In Saudi Arabia, country that does not have a code of civil law, a compilation deprived of the teaching of the Hanbalite school exists. This compilation, titled Majallat al-ahkam al-shar'iyyah, with 2382 articles, is the work of the former presi​dent of the supreme Islamic Court of Mecca, sheik Ahmad Al-Qari (d. 1940). It was published in 1981 by two professors of this country
3) Attempt of syncretism
The attempts mentioned in the previous point limit themselves to the teaching of only one school. However, some states borrowed some norms from different schools while privileging one among them. It was already the case under the Ottoman empire who Family Code of 1917 did not limit itself to the teaching of the Hanafite school. 
We have also to mention the Egyptian constitution and civil code which refer to the principles of Islamic law without designation of a particular school. But Hanafite school is mentioned in family law as source in case of gab in the law.
In the United Arab Emirates, the population belongs to the Malikite and Hanbalite school. Article 1 of the civil code says hat the judge has to refer, in case of a gab in the law, to the schools of Malik and Ahmad Ibn-Hanbal, and if not, to the schools of Al-Shafi'i and Abu-Hanifah.
VII. Reception or autonomy of Islamic law
One of questions that agitates the western historians of law is to know in what measure the Islamic law has been influenced by the existing foreign laws, in particular the Roman law
To recognize an external influence on the Islamic law poses a problem to the Muslim jurists because it disturbs the Islamic concept according to which the law is of divine origin. On the other hand, many narrations of Muhammad require Muslims not to look like others. The Quran says:
This is My path - a straight one. You shall follow it, and do not follow any other paths, lest they divert you from His path (6:153).
However one should recognize the evidence that 
· the Bible largely inspired the Koran and the collections of the Sunnah, the first two sources of Islamic law
· One finds in Islamic law many customs that existed before Muhammad. Thus, the pilgrimage, one of the five pillars of Islam, is taken from the polytheistic Arabs. 
However, contrary to other fields of science, Greek and Roman legal works were not translated into Arabic, and one does not find in Islamic law terms taken from Greek or Latin language, contrary to what one notes in philosophy and in other domains of the knowledge.
Section III. The maintenance of the laws of the other communities
I. People of the Book (ahl al-kitab)
1) Acceptance of the monotheistic communities
The Koran considers that God sent 24 prophets that Muslims have to respect. Muhammad considered himself as the last and the seal of the prophecy (33:40). He tempted to rally the other communities to his cause, but in vain. Every community remained attached to his norms, and each wanted to attract the other:
Even if you show the followers of the scripture every kind of miracle, they will not follow your Qiblah. Nor shall you follow their Qiblah (2:145).
Muhammad ends up considering the divergences between the different communities as divine will, and that God will decide on these divergences later:
Had God willed, He could have made you one congregation. But He thus puts you to the test through the revelations He has given each of you. You shall compete in righteousness. To God is your final destiny - all of you - then He will inform you of everything you had disputed (5:48).
This theological debate determines the legal status of the non-Muslim, status mainly directed by four verses (9:29; 2:62; 5:69; 22:17). We quote the last one:
Those who believe, those who are Jewish, the Sabeans, the Christians, the Zoroastrians, and the idol worshipers, God is the One who will judge among them on the Day of Resurrection. God witnesses all things (22:17).
The People of the Book who live in Land of Islam and whose country fell under the Muslim power, are called the dhimmis, the protected of the Muslim, against payment of a tribute (jizyah). The Muslim must observe however towards them a constant distrust, especially those who fight against Muslims:
O you who believe, do not take certain Jews and Christians as allies; these are allies of one another. Those among you who ally themselves with these belong with them. God does not guide the transgressors (5:51; see also 3:28 and 9:8).
You may befriend them and be equitable towards them. God loves the equitable. God enjoins you only from befriending those who fight you because of religion, evict you from your homes, and band together with others to banish you. You shall not befriend them. Those who befriend them are the transgressors (60:8-9).
2) System of the personality of the laws
The People of the Book: Jewish, Christian, Sabeans and Zoroastrians, to whom one added the Samaritans, have the right to live within the Islamic state in spite of the theological divergences. Well more, the religious authorities of these communities had the right, or even the duty, to apply them the respective laws that God gave them by his previous prophets.
We have sent down the Torah, containing guidance and light. Ruling in accordance with it were the Jewish prophets, as well as the rabbis and the priests, as dictated to them in God's scripture, and as witnessed by them. Therefore, do not reverence human beings; you shall reverence me instead. And do not trade away my revelations for a cheap price. Those who do not rule in accordance with God's revelations are the disbelievers.
Subsequent to them, we sent Jesus, the son of Mary, confirming the previous scripture, the Torah. We gave him the Gospel, containing guidance and light, and confirming the previous scriptures, the Torah, and augmenting its guidance and light, and to enlighten the righteous. The people of the Gospel shall rule in accordance with God's revelations therein. Those who do not rule in accordance with God's revelations are the wicked. 
Then we revealed to you this scripture, truthfully, confirming previous scriptures, and superseding them. You shall rule among them in accordance with God's revelations, and do not follow their wishes if they differ from the truth that came to you. For each of you, we have decreed laws and different rites. (5:42-50).
According to this system, every community had its courts and its laws. These last were necessarily divergent. Thus, a Muslim man can marry four women, whereas a Christian cannot marry only one. It is forbidden to Muslims to consume wine and to eat pork, whereas Christians can do it. The problems arose however when it is about reports involving people belonging to different communities. To adjust these reports, necessarily it is the law of the strongest that dominated. Thus, a Muslim man can marry four Christian or Jewish women, whereas a Christian or Jewish men cannot marry a Muslim woman. The children born of a mixed marriage between a Muslim man and a Christian or a Jewish woman are necessarily Muslim.
II. People of the Book of Arabia
Muhammad, on his deathbed called 'Umar (d. 644), the future 2nd caliph, and said to him: "Two religions must not coexist in the Arab Peninsula"
III. Polytheists
The polytheists were summoned either to convert, or to sustain the war until the death.
IV. Apostates
The Koran does not impose the faith to non-Muslim monotheists; but a Muslim, either born in a Muslim family or convert to Islam, does not have the right to leave his religion. The Koran does not foresee a precise punishment against the apostate although he speaks repeatedly of it. Muhammad's narrations are on the other hand more explicit:
The one that changes religion, kill it
It is not allowed to jeopardize the life of the Muslim safe in the three following cases: the misbelieve after the faith, the adultery after the marriage and the homicide without cause
Chapter II. The sources of Islamic law
The Koran says:

O you who believe, you shall obey GOD, and you shall obey the messenger, and those in charge among you. If you dispute in any matter, you shall refer it to GOD and the messenger, if you do believe in GOD and the Last Day. This is better for you, and provides you with the best solution (4:59).

God prescribes therefore to the Muslim to obey the Koran in the first place, and then Mahomet, his messenger, and finally those that detain the authority (that is the religious scholars, and not necessarily the state authority).

These are the main two source of Islamic law, which is compared to a tree, divided into two parts: roots and branches.
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Section I. The Koran
The Koran is the first source of Islamic law. Some contemporary Muslim movements even consider it as their Constitution.
Article 1 of the Basic Statute in Saudi Arabia says:

The Kingdom of Saudi Arabia is a sovereign Arab Islamic state with Islam as its religion; God's Book and the Sunnah of His Prophet, God's prayers and peace be upon him, are its constitution.

I. Description of the Koran

1) Historic remarks

Muhammad is born toward the year 570 in Mecca

At the age of 40 years: a message would have transferred to him by the angel Gabriel.

In 622, because of the persecution he left with some of his companions Mecca for Yathrib, city of his mother, which became Medina. This date forms the starting point of the Muslim calendar.

In 630, he came back to Mecca with an army and conquered it.

In 632, he died after a short illness.
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2) Koran as revealed text
All religious communities that Muhammad coasted believed in extraterrestrial forces that communicated, through mediums, the norms having to direct human beings and assure their fate in this life and the beyond. Muhammad's compatriots took him for a magician (sahir: 51:52), soothsayer (kahin: 52:29; 69:42), possessed by the djinn (majnun: 51:52; 52:29-30; 37:36), a poet (sha'ir: 21:5; 37:36; 69:41). However, Muhammad considered himself a messenger (rasul) and a prophet (nabi) assigned by God to unveil to humanity the divine will.
Prophet's title was respected at Jews and Christians. Several people tried to claim this title in Muhammad's time and after his death. In order to prevent any competition, the Koran declares that Muhammad is the last prophet (33:40), and the Muslim authorities fought against any person who pretended being prophet after Muhammad
The prophet (nabi)
We have inspired you, as we inspired Noah and the prophets after him. And we inspired Abraham, Ismail, Isaac, Jacob, the Patriarchs, Jesus, Job, Jonah, Aaron, and Solomon. And we gave David the Psalms (4:163).
3) Sources of inspiration
Muslims consider that the Koran comes from God, but Muhammad's contemporaries blamed him for making plagiarism, which is rejected by Muhammad:
We are fully aware that they say, "A human being is teaching him!" The tongue of the source they hint at is non-Arabic, and this is a perfect Arabic tongue (16:103).
The Koran contains many narrations and facts similar to those of the Old and New Testament, the apocryphal gospels and the rabbinical literature. It is a mixture of many texts. 
For the Muslim, the similarities between the Bible and the Koran holds to the fact that the Bible and the Koran have for author the same God. 
4) Fixing of the present text
According to Muslim tradition, the passages of the Koran were written in Muhammad's time. Still according to Muslim tradition, Muhammad indicated the exact place of these verses in the respective chapters.
The Koran was kept also in the memory of Muhammad's companions. After Muhammad's death, a first collection of the Koran was united under the reign of Abu-Bakr (d. 634), on the suggestion of 'Umar (d. 644). Some divergent private collections also began to circulate. To put an end to these divergences, the Caliph 'Uthman (d. 656) decided to establish his own edition. Muslims believe that God protected the Koran from any falsification:
Absolutely, we have revealed the reminder, and, absolutely, we will preserve it (15:9).
Muslim Sunnites and Shiites have today the same text of the Koran, with minimal divergences. But Shiites accuse 'Uthman (d. 656) of suppressing or changing the passages in which 'Ali was mentioned. Thus, some chapters and many verses disappeared from the Koran. Some Sunnite authors recognize also that many verses have been cancelled, but by decision of God himself.
5) Structure of the Koran
The most widespread version of the Koran is the one of Cairo, prepared under the patronage of the king of Egypt, Fu'ad 1st in 1923. It counts 114 chapters (sourates) classified more or less in the decreasing order of their length, with the exception of the first. Some sustain that this order has been established by agreement of the Muslims (ittifaqi). Others consider that Muhammad himself on decree of God (tawqifi) has decided the present order of the Koran. 
6) Style of the Koran
For Muslims, the Koran is perfected as regards to the style. No one can exceed it. To question this belief constitutes a blasphemy liable of death.
The Koran is divided in 114 chapters. Inside the chapters, the text has been divided into verses without punctuation, which complicates the reading of the Koran, especially when the sentence is cut in two or several verses (9:1-2; 53:13-16), or on the contrary when a verse comprises several sentences. One of the reasons for which one does not add the punctuation is the uncertainty as for the end of the sentence. A verse can have a different sense according to the location of the point
The lack of punctuation is accentuated by the fact that the Koran comprises numerous interpolations. Thus, inside the same chapter, or even of the same verse, one finds some passages out of context. 
The Koran does not present the domains treated in a systematic way. It poses a problem to the Western jurist accustomed to codified norms. If you try to know the position of the Koran concerning a given domain, you must refer to different scattered verses, sometimes contradictory, mixed to passages often without direct link. 
A same history or a same norm is repeated in several chapters, either under summarized form, or under detailed form. Thus in the chapter 55 that counts 78 verses, the same sentence is repeated 31 times; and in the chapter 77 that counts 55, the same sentence is repeated 11 times.
II. Koran source of law
1) Obligatory aspect of the Koran

A Muslim professor writes:
There are no divergences between Muslims that the Koran is obligatory to all, and that it constitutes the first source of Islamic law. This is because it comes from God. The proof that it comes from God is its inimitability. If one admits that it comes from God, everybody becomes obliged to follow it
A law is obligatory if it is certified as coming from the competent authority to issue it and it must be in conformity with the original version of the law, without alteration.
This is the same with the Koran and the other religious texts:
- It must be proven that these texts come truly on behalf of God.
- It must be proven that the texts that are in our hands have been transferred without alteration
2) Authentification of the divine source of the books of the other religions
According to Muslims, if a messenger pretends that God sends him, he must prove it by making some miracles. The Pharaoh demands Moses, before any discussion, a miracle to prove that God sends him:
Moses said, "O Pharaoh, I am a messenger from the Lord of the universe. … I come to you with a sign from your Lord; let the Children of Israel go. "Pharaoh said, "If you have a sign, then produce it, if you are truthful." He threw down his staff, and it turned into a tremendous serpent. He took out his hand, and it was white to the beholders (7:104-108).
In the same way, according to the Koran, Jesus had to provide some miracles to the Jews as proof that he is sent by God:
As a messenger to the Children of Israel: "I come to you with a sign from your Lord - I create for you from clay the shape of a bird, then I blow into it, and it becomes a live bird by God's leave. I restore vision to the blind, heal the leprous, and I revive the dead by God's leave. I can tell you what you eat, and what you store in your homes. This should be a proof for you, if you are believers (3:49-50).
Although Muslims believe that Moses and Jesus received a revelation proven by miracles, they consider that the text in which is recorded this revelation has been altered. For this fact, Muslim authors rarely refer to the Jewish and Christian sacred books.
3) Authentification of the divine source of the Koran
A rational person for whom any text is necessarily a human product rejects the question of attributing the Koran to God. But for a Muslim, the attribution of the Koran to God is an essential part of his faith. If he denies it, he may be killed. How do Muslims prove that the Koran comes from God?
A) Muhammad did no miracle
People asked Muhammad insistently to prove his message by miracles, as the previous prophets:
They swore by God, solemnly, that if a miracle came to them, they would surely believe. Say, "Miracles come only from God." For all you know, if a miracle did come to them, they would continue to disbelieve (6:109).
Muhammad however could not provide miracles. The Koran explains the reason:
No matter what kind of proof comes to them from their Lord, they turn away from it, in aversion (6:4; similar verse 36:46).
In spite of the assurance of the Koran that Muhammad did not make any miracle, some Muslim authors did not hesitate to embroider and to invent many miracles
B) The Koran itself is a miracle
The Muslim authors, classic and contemporary, consider that the miracle proving the divine origin of the Koran is its inimitability. The Koran challenges his opponents to present a similar book:
Say, "If all the humans and all the jinns banded together in order to produce a Quran like this, they could never produce anything like it, no matter how much assistance they lent one another." (17:88).
Then, it defies them to present ten chapters, or only one chapter, or even one account:
Do they say, "He made it all up?" Instead, they are simply disbelievers. Let them produce a Hadith like this, if they are truthful (52:33-34).
But in what consists this challenge? Is it about producing an equivalent text on the linguistic level? The Koran does not say it. If such were the case, some would object that the language of the Koran could be a challenge for the Arabs who speak this language, but not for non-Arabs. 
The Muslim authors widen the elements composing this challenge endlessly. Mustafa Mahmud explains his return to the faith as follows:
I read the Koran. The melody and the rhythm of its language surprised my ear. Its content marvelled my mind. When answering the questions concerning policy, ethics, legislation, cosmos, life, soul or society, the Koran has always the last word, although it has been revealed since more of 1300 years. It is in agreement with all recent scientific discoveries, although it reached us through the intermediary of an illiterate Bedouin... I read the life of this man, what he made, and I told myself: yes, he is a prophet! It is impossible that he is otherwise!
The political world does not escape such extrapolations. In a speech transmitted by the radio, the television and the press, Sadate affirmed:
Islam is not merely devotions, rituals of pilgrimage, moral homilies, or mechanical readings of God's Book. No. Our Koran is a complete encyclopaedia that left no side of life, thought, policy, society, cosmic secrets, mysteries of the soul, transactions, family law, without giving an opinion. The miraculous aspect of the Koranic legislation is that it suits all time
From what precedes, we can deduce the proof of the divine origin of Muhammad's message from four elements: the perfection of the text, the knowledge of the past and the prediction of the future, the conformity with science and Muhammad's illiteracy. These arguments are taught in the law schools and constantly come back in any discussion with Muslims.
Concerning the knowledge of the past, Muslims quotes the Koran exposing the existence of some disappeared nations. "This is news from the past that we reveal to you. You had no knowledge about them - neither you, nor your people - before this (11:49)
Using "prophetic" religious texts for political ends can be found among Protestant sects as well as Jewish groups
Conformity to science is one of the major arguments of Protestant, Jewish and Muslim fundamentalists. This is what we call concordism. 
Khallaf quotes here a Koranic verse that establishes a tie between the divine origin of the Koran and the scientific data:
Proclaim: "What if this is truly from God, then you decide to reject it? Who are farther astray than those who decide to oppose this?" We will show them our proofs in the horizons, and within themselves, until they realize that this is the truth. Is your Lord not sufficient as a witness of all things? (41:52-53).
C) Number 19
One of the arguments invoked in our time by Muslims to prove the divine origin of the Koran is the number 19 that appears in the following passage:
I will commit him to retribution. What retribution! Thorough and comprehensive. Obvious to all the people. Over it is nineteen. We appointed angels to be guardians of Hell, and we assigned their number to disturb the disbelievers, to convince the Christians and Jews, to strengthen the faith of the faithful, to remove all traces of doubt from the hearts of Christians, Jews, as well as the believers, and to expose those who harbor doubt in their hearts, and the disbelievers; they will say, "What did God mean by this allegory?" God thus sends astray whomever He wills, and guides whomever He wills. None knows the soldiers of your Lord except He. This is a reminder for the people (74:26-31).
According to this argument, the structure of the Koran is directed by the number 19 or its multiple. This method, used also by the Jewish and Protestant fundamentalists to prove the divine origin of the Bible
D) It is forbidden to imitate the Koran
If Muslims repeat the Koranic challenge that it is impossible to imitate it, this does not mean that they permit such an imitation. Any person who proposes a work competing with the Koran risks his life. In our time, Pasteur Anis Shorrosh, a Palestinian Christian living in the United States, published a work called the True Koran in a Koranic style. According to this pastor, this book has been written in seven days (the Koran has been revealed in about twenty two years!) by an anonymous Arab poet of Bedouin origin who pretends receiving a divine revelation as Muhammad
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Special Introduction  ||| Read The True Furqan 
Section II. The Sunnah
Muslims consider the Sunnah as the second source of Islamic law after the Koran. Khallaf writes in this regard:
Muslims recognize unanimously that statements and Prophet's acts or those approved by him, whose goal is to institute a law or to give the example and whose transmission is authentic or reliable, have force of law as the Koran
We will see that the unanimity of which speaks Khallaf does not exist in this domain. The positions of Khallaf must, therefore, to be understood as a condemnation of any Muslim who denies the normative value of the Sunnah.
I. Description of the Sunnah
1) Definition
Statements, facts and implicit or explicit approvals attributed to Muhammad. Sometimes, this term is replaced by the term hadith, but this one generally indicates an oral narration.
2) Collections of Sunnah
The Muslim already endeavoured during the lifetime of Muhammad to imitate his gestures and to follow his precepts. Muhammad forbade writing the Sunnah to avoid any confusion with the Koran. In a further stage, he abolished this interdiction. Then some companions of Muhammad started recording Muhammad's words. This activity had been encouraged by some caliphs. The first collections disappeared. 
Three oldest collections
- 
The Musnad attributed to imam Zayd (d. 740), founding of the Zaydite school. It contains 550 classified narrations according to the following subjects: purification, prayer, funeral ceremony, legal alms, fasting, pilgrimage, sale, legal transactions between two people or more, testimony, marriage, divorce, criminal law, rules of war and successions.
- 
The Muwatta attributed to imam Malik (d. 795), founding of the Malikite school. It followed also a legal classification of subjects and served as model for other collections of Sunnah and law books. It is interesting to notice that this collection, as the precedent, rarely quotes the Koran, probably because of the difficulty of its interpretation. It has different versions.
- 
The Musnad of Ibn-Hanbal Ahmad (d. 855), founding of the Hanbalite school. It contains 28'199 narrations classified not by subject, but by order of the nearest companions of Muhammad, referring to 700 men and 76 women.
Six most important Sunnite collections
These three collections are highly considered, but Sunnite Muslims grant a particular attention to six other thematic collections.
-
Collection of Al-Bukhari (d. 870). The most important work after the Koran, it has more than 300 exegeses
-
Collection of Muslim (d. 874). It contains 7'563 narrations.
-
Collection of Abu-Da'ud (d. 888). It contains 5'274 narrations.
-
Collection of Al-Tirmidhi (d. 892). It contains 3'956 narrations.
-
Collection of Al-Nasa'i (d. 915). It contains 5'761 narrations.
-
Collection of Ibn-Majah (d. 886). It contains 4'341 narrations.
Most important Shiite collections

The Shiites have their own collections that contain only the narrations given by the family of 'Ali (d. 661). Among their collections, we quote notably:
- 
Abu-Ja'far Al-Kulayni (d. 939): Al-Kafi fi 'ilm al-din.
- 
Abu-Hanifah Al-Kummi (d. 991): Kitab man the yahduruh al-faqih.
- 
Abu-Ja'far Al-Tusi (d. 1067): Tahdhib al-ahkam.
- 
Muhammad Al-'Amili (d. 1692): Wasa'il al-shi'ah.
- 
Muhammad Baqir Al-Majlisi (d. 1698): Bihar al-anwar.
Generally, each of the two groups limits itself to quote its own collections accusing the other of having invented narrations attributed to Muhammad for political reasons.
In addition to these collections, it is necessary to mention Muhammad's biographies, which contain important information to understand the Koran and Muhammad's Sunnah. Notably:
-
Ibn-Ishaq (d. 768): Al-Sirah al-nabawiyyah, small part remained.
- 
Al-Waqidi (d. 822): Al-Maghazi.
-
Ibn-Hisham (d. 834): Al-Sirah al-nabawiyyah, based on Ibn-Ishaq.
- 
Al-Tabari (d. 923): Khulasat siyar sayyid al-bashar.
3) Analysis of the Sunnah
A narration, as a tent, is essentially composed of two parties: the isnad (or sanad) and the matn.
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The isnad, literally the support, is the chain of the reporters (rawi) by whom the narration arrived to the last transmitter: A told according to B, and this one according to C, who got it from D etc. 
The matn constitutes the text of the narration.
Al-Bukhari writes:

Qutaybah narrated from Isma'il Ibn-Ja'far who narrated from Utaybah Ibn-Muslim who narrated from Abu-Hurayrah who narrated from Muhammad who said: 

"If a housefly falls in the drink of anyone of you, he should dip it (in the drink), for one of its wings has a disease and the other has the cure for the disease." 
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The jurists require of the narrator
- 
The capacity to conceive (ahliyyat al-tahammul): even recognized to teenagers because many narrations have for sources young companions of Muhammad. Some fixed as age limit five years. Others take in consideration individual criteria, accepting a narration from a person who distinguishes between a donkey and a cow. Others demand that the narrator is in age to understand the sense of the message.
- 
The capacity to transfer (ahliyyat al-ida'): the narrator must be mentally sane, Muslim, adult, equitable and capable to keep in mind a narration since he heard it until he transmitted it.
Many sciences have been developed by Muslims aiming to verify the authenticity of the sunnah, including the biographic science and the study of language and terminology. If a narration has week language, or it is contrary to reason or to common sense, or exaggerated, it is less considered by jurists. But some authors refuse to criticize the narration and consider that they may have secret meaning that only the ulterior science can discover 
4) Classification of the Sunnah
The specialists of the Sunnah classified it in more than 60 categories, according to their form, reliability or origin. We mention here three classifications
A) Sunnah attributed to God or Muhammad
The narrations are in their majority attributed to Muhammad, called ahadith nabawiyyah (prophetic narrations). Between 400 and 1000 narrations are attributed by Muhammad to God, called ahadith qudsiyyah (holy narrations). Example: 
God said according to what God's Messenger narrated: "Oh my servants, I forbade myself injustice, do not be unjust; oh my servants, each of you is wrong unless I guide you in the good way".
B) Literal and summary Sunnah 
One distinguishes between the narrations that are reported literally, and those reported according to the meaning.
C) Authentic, good, weak or falsified
On the basis of the analysis of the transmission chain, Muslim authors classified the narrations according to their acceptability. The narrations are considered as:
- 
Authentic: without defect in their transmission chain;
- 
Good: with light imperfections in the transmission chain;
- 
Weak: when the transmission chain is considerably faulty, etc.
Some narrations are discredited and carry the name of falsified or invented narrations, either in their content, or in their transmission chain. The one that falsifies such a narration or quotes them commits a sin. These narrations have been invented mainly for tribal or political reasons
II. Sunnah second source of law
The Sunnah is considered as the second source of Islamic law.
1) Arguments drawn from the Koran
In many verses, the Koran places the submission to God and to his Prophet on the same footing: 
Whoever obeys the messenger is obeying God. As for those who turn away, we did not send you as their guardian (4:80).
2) Arguments drawn from the Sunnah
Muslims quote many narrations of Muhammad that impose them the duty to follow his orders and to imitate his example: "I left for you two things after which you will never be wrong: the Book of God and the Sunnah of his Prophet".
One also invokes the narration of the nomination of Mu'adh Ibn-Jabal (d. 639) to whom Muhammad requested how he would judge. He answered: "I will judge according to God's Book, and if I do not find anything, according to his messenger's Sunnah". Muhammad approved his answer.
3) Arguments drawn from the consensus
Since the Prophet's times, Muslims were unanimous to think that it is necessary to apply the Sunnah and to refer to it.
During the lifetime of Muhammad, his companions accepted his judgments and obeyed his injunctions. They did not distinguish in this regard between the orders coming from the Koran and those coming from Muhammad.
4) Rational arguments
The Muslim jurists say that if one accepts that Muhammad is God's Messenger, it is inconceivable not to believe in his message. One cannot imagine the possibility to obey God while opposing Muhammad
5) Argument of the infallibility of the Prophet
The infallibility is defined as "the force that stops somebody from committing the sin and to behave wrongly." Muslim jurists base the concept of the infallibility of Muhammad and the other prophets on different Koranic verses:
Your friend (Muhammad) was not astray, nor was he deceived. Nor was he speaking out of a personal desire. It was divine inspiration. (53:2-4).
And we granted him Isaac and Jacob, and we guided both of them. Similarly, we guided Noah before that, and from his descendants (we guided) David, Solomon, Job, Joseph, Moses, and Aaron […]. Also, Zachariah, John, Jesus, and Elias [...] And Ismail, Elisha, Jonah, and Lot; each of these we distinguished over all the people [...].These are the ones guided by God (6:84-90).
Some practices of Muhammad are considered as restricted to him. Thus, the Koran allows Muhammad to have as many women as he wants (33:50), whereas the Muslim must limit themselves to four (4:3).
6) Function of the Sunnah
A) To confirm norms contained in the Koran
This is the case of the narrations that affirm the obligatory character of prayer, fasting and pilgrimage.
B) To clarify the sense of some Koranic norms
- 
To give detail: the Koran prescribes the prayer, but without specifying the hours, the preparations and the modalities. These elements are fixed by the Sunnah.
- 
To restrain: the Koran foresees to cut the thief's hand (5:38). The Sunnah came to specify that the amputation must be from the wrist.
- 
To specify: the Koran grants to the son a part in the inheritance, but the Sunnah excludes the son who kills his ascendant.
C) To establish norms which are not foreseen by the Koran
The aforesaid examples demonstrate that the Sunnah introduced norms that do not appear in the Koran.
D) To abrogate some Koranic norms
A famous case is verse 24:2 that says:
The adulteress and the adulterer you shall whip each of them a hundred lashes. Do not be swayed by pity from carrying out God's law, if you truly believe in God and the Last Day. And let a group of believers witness their penalty.
However, the Sunnah foresees against such an offence the lapidation
III. Questioning the Sunnah
The jurists were aware that the distinction between the authentic and the apocryphal remains a very difficult task. Besides that, the collections of the Sunnah have been written long time after the death of Muhammad. The collection of Al-Bukhari was written 200 years after Muhammad's death.
There is also the problem of the Koran which says that it is complete
Today, I have completed your religion, perfected my blessing upon you, and I have decreed Submission as the religion for you (5:3).
We did not leave anything out of this book (6:38).
We have revealed to you this book to provide explanations for everything, and guidance, and mercy, and good news for the submitters (16:89).
Muhammad himself was confronted to this last problem. When he emitted an order, some of his followers refused to obey since the Koran did not contain such an order. This problem also arose after his death. Some rejected any recourse to the Sunnah. 
The Sunnah is more and more contested in our time. One of the main detractors is the Egyptian Rashad Khalifa, an agricultural engineer and doctor in chemistry, founder of the group Submission, imam of the Mosque of Tucson, translator of the Koran in English, famous protagonist of the number 19 in the Koran, and auto-declared Messenger of the alliance mentioned in the Koranic verse 3:81
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Rashad Khalifa considers that "the narrations and the Sunnah do not have anything to do with the Prophet Muhammad and that the adherence to these represents a flagrant disobedience to God and to his Prophet". For him Muhammad's narrations are "satanic innovations"
These are God's revelations that we recite to you truthfully. In which Hadith other than God and His revelations do they believe? (45:6).
Khalifa considers that the narrations are falsified texts attributed unjustly to Muhammad by people who never saw the Prophet
Khalifa was condemned by religious authorities as apostate and was murdered by one of his coreligionists in January 31, 1990 at Masjid Tucson.
Section III. The Sunnah of the Prophet's household
The Shiites rejects the Sunnah of the Prophet's companions
I. Infallibility of the Prophet's household
The obligation to follow the Sunnah of People of the Prophet's house is based on the Koran:
God wishes to remove all unholiness from you, O you who live around the Sacred Shrine, and to purify you completely (33:33).
O you who believe, you shall obey God, and you shall obey the messenger, and those in charge among you (4:59).
The Shiites say God could not prescribe the submission to those in charge if these were exposed to the error. They add that those who detain the authority should be delimited and very known. And these are inevitably the People of the Prophet's house.
The Shiites also quotes Muhammad's following narrations:
- 
"I left among you what prevent you from falling in error: God's book, a cord stretched between the sky and the land, and my descendants the People of my house".
- 
"The stars are a security for people of the sky, and People of my house are a security for my nation."
II. Determination of the People of the Prophet's household
The Shiites understand by the People of the Prophet's house: the person of Muhammad, his daughter Fatima, her husband 'Ali (d. 661), and their two sons Al-Hasan and Al-Husayn. According to the Shiites, Muhammad covered with his mantle these four persons and said the following prayer: "These are People of my house, remove all unholiness from them and purify them". In another narration, he put under his mantle these four persons repeating the verse: "God wishes to remove all unholiness from you, O you who live around the Sacred Shrine, and to purify you completely" (33:33). 
Section IV. The laws revealed before Muhammad
Muslim authors consider the laws revealed before Muhammad as a source of law. These laws are taken in consideration only insofar as the Koran or the Sunnah of Muhammad reports them.
I. Necessity to believe in all prophets
The Muslim believe that God sent to every nation a prophet so that he guides it in the way of the good, the last being Muhammad. The punishment is linked to the violation of a known norm. No punishment without law. And this law can only come of God:
We never punish without first sending a messenger (17:15).
Besides Muhammad, the Koran names 24 prophets that God sent to the humanity. Seventeen are from the Old Testament: Adam, Noah, Lot, Abraham, Isaac, Ishmael, Jacob, Joseph, Moses, Aaron, David, Salomon, Job, Jonas, etc... Three from the New Testament: John Baptist, Zachariah (father of John Baptist) and Jesus. The four others belong to the oral tradition of the Arabs: Chu'ayb, Dhu-al-Kafl, Salih, Hud. The Koran does not consider this list as exhaustive:
Messengers we have told you about, and messengers we never told you about (4:164).
All prophets come from God. The believer must not challenge any of them:
Say, "We believe in God, and in what was sent down to us, and in what was sent down to Abraham, Ishmael, Isaac, Jacob, and the Patriarchs; and in what was given to Moses and Jesus, and all the prophets from their Lord. We make no distinction among any of them. To Him alone we are submitters." (2:136).
On the criminal plan, a Muslim who denies the prophecy of one of the prophets named by the Koran becomes an apostate; he is liable of the capital punishment. 
The prophecy does not continue however eternally. It stops with Muhammad:
Muhammad was not the father of any man among you. He was a messenger of God and the final prophet (33:40).
II. Status of the laws revealed before Muhammad
1) Maintenance of the laws of the religious communities
Even though the Jewish and Christian sacred books are considered like falsified, the Koran asks these two communities to conform to these books. This is the system of the personality of the laws which still exists in many Arab and Muslim countries
2) Muslims and laws revealed before Muhammad
As the Jewish and Christian sacred books are considered falsified, the Muslim do not consider themselves held by the norms dictated by these books, 
In the exhibitions of books that take place in countries as Saudi Arabia, Yemen, United Arab Emirates or Kuwait, the visitors do not find these books, and the bookstores of these countries do not sell any of them.
3) Laws revealed before Muhammad reported in the Koran and the Sunnah
A) Norms whose application is limited to their receivers
Say, "I do not find in the revelations given to me any food that is prohibited for any eater except: (1) carrion, (2) running blood, (3) the meat of pigs, for it is contaminated, and (4) the meat of animals blasphemously dedicated to other than God." If one is forced (to eat these), without being deliberate or malicious, then your Lord is Forgiver, Most Merciful.
For those who are Jewish we prohibited animals with undivided hoofs; and of the cattle and sheep, we prohibited the fat, except that which is carried on their backs, or in the viscera, or mixed with bones. That was a retribution for their transgressions, and we are truthful. (6:145-146).
The first verse concerns Muslims. As for the second, it is limited to the Jews.
B) Norms applied also to Muslims
Some norms specifically indicate that they are applicable to Muslims. Thus, the Koran says:
O you who believe, fasting is decreed for you, as it was decreed for those before you, that you may attain salvation. Specific days (are designated for fasting) (2:183-184).
4) Implications of the laws revealed before Muhammad
There are several implications of the laws revealed before Muhammad.
When he provided them with their provisions, he placed the drinking cup in his brother's bag, then an announcer announced: "The owners of this caravan are thieves." They said, as they came towards them, "What did you lose?" They said, "We lost the king's cup. Anyone who returns it will receive an extra camel-load; I personally guarantee this" (12:70-72).
When he reached Midyan's water, he found a crowd of people watering, and noticed two women waiting on the side. He said, "What is it that you need?" They said, "We are not able to water, until the crowd disperses, and our father is an old man." He watered for them, then turned to the shade, saying, "My Lord, whatever provision you send to me, I am in dire need for it." (28:23-24).
He said [to Moses], "I wish to offer one of my two daughters for you to marry, in return for working for me for eight pilgrimages; if you make them ten, it will be voluntary on your part. I do not wish to make this matter too difficult for you. You will find me, God willing, righteous." (28:27).
From the first text, Muslims deduce that the guarantee is permitted. From the second, Muslims deduce that women should work only in case of necessity and in absence of men able to work. From the third, they deduce that dowry can be either money or a work.

Section V. The rational effort (ijtihad)
I. Definition
"To stretch all strengths of the mind until their extreme limit, in order to penetrate the intimate sense of the shari'ah (Koran and Sunnah) for the deduction of a conjectural rule (qa'idah dhanniyyah) applicable to a concrete case".
The Koran forbids wine drinking. What about drogue? By analogy, you can forbid it as it has the same consequences as wine: loosing the capacity of thinking sanely. 

II. Legitimization of the recourse to the ijtihad
1) Arguments of the opponents
The Koran is complete and no need for ijtihad:

Today, I have completed your religion, perfected my blessing upon you, and I have decreed Submission as the religion for you (5:3).
We did not leave anything out of this book (6:38).
We have revealed to you this book to provide explanations for everything, and guidance, and mercy, and good news for the submitters (16:89).
The Koran says further:
Indeed, if the truth conformed to their wishes, there would be chaos in the heavens and the earth; everything in them would be corrupted. We have given them their proof, but they are disregarding their proof (23:71).
2) Arguments of those who are in favour
A) Arguments drawn from the Koran
And David and Solomon, when they once ruled with regard to someone's crop that was destroyed by another's sheep, we witnessed their judgment. We granted Solomon the correct understanding, though we endowed both of them with wisdom and knowledge (21:78-79).
This verse indicates that Salomon's judgement has been preferred to the one of David. In spite of that, God endowed both of them with wisdom and knowledge.
B) Arguments drawn from the Sunnah of Muhammad and his companions
When Muhammad sent Mu'adh Ibn-Jabal (d. 639) to Yemen, he asked him how he intended to govern. He answered that he was going to refer to the Koran, to the Sunnah and, if not, he will make an effort to arrive to an opinion (ajtahid ra'yi). Muhammad said: "Praise to God who allowed his Messenger to find what is pleasing to God and his Messenger."
Elsewhere, Muhammad says: "If a governor makes an effort of reasoning and reaches the true opinion, he has two merits; but if he is mistaken, he has a merit." He would also have said: "Fear the intuition (farasah) of the believers; it is certain that they see by God's light".
One also reports that the first Caliph Abu-Bakr (d. 634) looked in the Koran for a solution to the litigation submitted to him. If he did not find anything there, he tried to apply Muhammad's precedent. If he did not find anything there, he gathered the important persons and the best among the people, consulted them and followed their consensus.
III. Conditions of the ijtihad
1) Conditions relative to the mujtahid
- 
To be adult and in possession of his mental capacities.
- 
To be equitable ('adl), that is religious and blameless character, not committing the big sins and not insisting on the small sins, fearing in the truth nor the reproach nor the strength of the authorities, and only researching the carrying out of the common interest.
- 
To know perfectly everything that touches the normative Koranic verses: the reason of their revelation, their meaning and their field of application.
- 
To know Muhammad's narrations and in particular those that have a normative character.
-
To know the discipline of the abrogation in order to be able to distinguish between the verses, the narrations abrogated, and those that abrogate.
- 
To know the opinions of the precedent scholars and to know how to distinguish what was the subject of unanimous decision and what caused some divergences between them.
- 
To know the science of the basis of law and to know how to handle the rules of the reasoning by analogy.
- 
To know how to distinguish the interests that the Islamic law safeguards in order to be able to establish the norms in case of text absence.
- 
To master the Arab language and to know its rules to really understand the meaning of the texts of Islamic law.
Muslim jurists asked the question to know if the mujtahid must be competent for everything; or if, on the contrary, it is sufficient to be competent for the matter that has been submitted to him. This question is legitimate because of the link between the different parties of Islamic law. One admits that the mujtahid cannot cover everything, but he must know the science of the basis of Islamic law at least. For this reason, the Muslim jurists classify the mujtahids in different categories.
2) Conditions relative to the content of the ijtihad
The required conditions of the mujtahids and their classification in different categories demonstrate that the one that is assigned to determine the norm to apply does not have a total liberty of decision. One distinguishes in this regard between different situations:
- 
The question is settled by a clear text. In this case, the mujtahid cannot resort to the ijtihad: necessity to undertake the prayer, parts of the heirs, pilgrimage, interdiction of consumption of alcohol, zakat: these domains are regulated by the Koran and the Sunnah in clear texts.
- 
The question is settled by a text that has different meanings. If the mujtahids of one time arrive to a unanimous decision concerning this text, it is no more possible to decide otherwise.
- 
The question is settled by a text that has different meanings and there was no unanimity on its meaning. In this case, the mujtahid can and must, through the linguistic and legislative principles, try to make a meaning more appropriate and act according to the result to which he arrives.
- 
Finally, the question has been settled by no text, clear or not. In this case, the mujtahids of all times have the liberty to find the norms while resorting to the instruments of the ijtihad.
3) Imitation
The Koran says:

Ask those who know the scripture, if you do not know (16:43; repeated in 21:7).
When they are told, "Come to what God has revealed, and to the messenger," they say, "What we found our parents doing is sufficient for us." What if their parents knew nothing, and were not guided? (5:104).
The last verse condemns the imitation when it consists in following the ignorant. A contrario, the imitation of a scholar is not to condemn. 
The one who asks for the opinion of a mujtahid can ask the opinion of different mujtahids and follow the one that he wants. He must however, in case of contradiction in the opinions, to follow the opinion of the most scholarly and the most devout. If the two are the same value, then he can choose the most comfortable solution, or according to others, the most demanding solution.
IV. Fatwa as field of ijtihad
Everybody remembers the fatwa of Al-Khumeini of February 13, 1989 condemning Salman Rushdie to the capital punishment following his book The satanic verses. But it is neither the only usage that is made of this Islamic institution nor the only manner by which Muslim religious authorities exercise their influence inside as outside the countries of Islam.
1) Sense and importance of the fatwa
A) Sense
Fatwa means a religious decision, or answer. The Koran says:

They consult you concerning women: say, "God enlightens you regarding them, as recited for you in the scripture…" (4:127).
One legitimizes the recourse to a mufti (who gives a fatwa) by the Koran:
We did not send before you except men whom we inspired. Ask those who know the scripture, if you do not know (16:43; repeated in 21:7).
B) Importance
To ask for the fatwa of a mufti is a moral obligation, with sometime legal implications. The classic works even affirm that if the plaintiff does not find a competent mufti, he must undertake a journey in his research, even out of his country. And if, in spite of it, he does not find anybody to inform him, the plaintiff would be then in the historic position preceding the revelation: he cannot be responsible for his acts whatever he makes
As corollary to the plaintiff's obligation, it is indispensable that the society has a mufti, otherwise the whole society becomes sinner. One does not have the right to reside in a country that does not have a mufti. The importance of this institution is illustrated by the Koran that dispenses the duty to participate in the war some people assigned to instruct others concerning religion (9:122).
On the other hand, the mufti is held, morally, to answer a question if other muftis do not exist in his region. If such muftis exist, his answer becomes optional. The obligation to give the fatwa is based on the Koranic verse:
Those who conceal our revelations and guidance, after proclaiming them for the people in the scripture, are condemned by God; they are condemned by all the condemners (2:159).
The fatwa is in principle free. It is tolerated that the mufti accepts a salary that the inhabitants of his region would grant him, as well as, named by the state, he can get the treatment affected to his charge. Some resort to a ruse: the oral fatwa is free; but if the plaintiff wants it in writing, he can rent the services of the mufti.
C) Abuse and regulation

The mufti had a very important role in the beginning of Islam with the territorial expansion and the new converts anxious to know the norms of this religion.
Any person has the right to consider himself mufti, while qualifying himself to the public's eyes by his legal and religious knowledge. This liberty derives from the absence of a clerical caste. As one can imagine it, this institution knew some abuses. People without any knowledge started informing the public. This may have large political importance
In order to mitigate the abuses of this institution, the classic and contemporary authors establish the rules that the mufti as well as his plaintiff must respect.
To dissuade ignorants to deliver fatwas, some classic and contemporary authors ask the public power to intervene
2) Rules concerning the institution of mufti
A) Conditions of ability of the mufti
- 
The mufti must be Muslim.
- 
He must be adult.
- 
He must be equitable ('adl).
- 
He must be mujtahid.
- 
It is not necessary that the mufti be male. 
- 
The status of the liberty is not necessary.
- 
According to some scholars, one should not accumulate between the function of mufti and judge. But the judge can give some consultations in religious matter. A judge should not deliver consultations to the litigants who already seized him of their litigation.
- 
The fact that the plaintiff and the mufti are relatives does not constitute an obstacle since the fatwa of the mufti does not oblige.
B) Personal qualities of the mufti
-
The mufti must be well-intentioned, the good intention being considered as the central point in every act. It gives to the mufti a certain charisma.
-
He must be respectable and quiet. 
-
It is recommended that the mufti be not in the necessity.
-
As for the judiciary functions, the mufti must avoid to research this function.
C) Rules of the form of the fatwa
-
The mufti must treat the questions that are submitted to him chronologically.
-
The mufti must read the question.
-
It is preferable that the mufti reads the question to the presents, debating the question with them and asking for their advice "with kindness and fairness".
-
If the plaintiff is slow to understand, it is necessary to have the patience with him and to endeavour to understand him.
-
The answer must correspond to the question.
-
The answer can be oral
D) Rules of substance of the fatwa
-
The answer of the mufti must be short and comprehensible by the public.
-
The mufti must not try to make pleasure to the plaintiff, but to give him the answer that imposes itself.
-
If the leaf submitted to the mufti comprises an answer of another competent mufti, he can add that he confirms the given fatwa.
-
The mufti is not held to motivate his fatwa.
-
In the event the question can have two or several answers, the mufti can give the answer that he wants. Others prefer that the mufti indicate the different answers to the plaintiff while leaving him the choice.
E) Rules to respect by the plaintiff of the fatwa
-
He must ascertain the expertise of the mufti that he consults.
-
Must one research a mufti of his own school? The jurists answer that a normal person does not belong to a school.
-
The plaintiff must not apply a fatwa unless he is convinced personally that it is just. Muhammad said: "Ask for the fatwa to yourself even though others gave you theirs".
-
If the mufti gives a fatwa in an affair and, thereafter, comes back on this fatwa, the plaintiff is held to follow the ulterior fatwa.
-
If a question has been decided once by a mufti, it is not necessary to put it again to the mufti. Some recommend making it because the mufti may have changed opinion. For this same reason, some jurists do not admit that a person applies the fatwa of a deceased mufti.
F) Responsibility of the mufti
If it is proven that the mufti failed in his duty of research, he is responsible for the damage, especially if he is an incompetent. But if he made in a serious manner his research, the Public Treasury must indemnify the injured plaintiff
3) Internal and international role of the mufti today
The mufti continues to occupy a first-class role, in the daily life of people and in the superior spheres of the power, inside and outside the Muslim countries. He is supposed to give the opinion of the religion in order to be in conformity with the religion on the private level, in economic institutions, in legislative or judiciary activity, or even in politics. Sadate obtained a fatwa before going to Israel. There are private muftis, as well as public muftis nominated by the state. This function is a complementary one besides the judge function.
Chapter III. The conflict between the sources: abrogation
We saw higher that Islamic law has the different sources. What to do when these sources are divergent, giving contradictory solutions? To resolve this problem, Muslim scholars developed the abrogation theory which exists in any legal system.
I. Abrogation inside the other religions
In the Old Testament, before Moses, marriage between brothers and sisters was permitted, as Abraham's history demonstrates it with Sara (Gn 20:10-12); but thereafter this marriage has been prohibited (Lv 18:9) and has been punished by death (Lv 20:17). Jacob had married two sisters, Lea and Rachel (Gn 29: 21-30); but thereafter it has been prohibited (Lv 18:18). 'Amran, father of Moses, had married his aunt (Ex 6:20); but thereafter it has been prohibited (Lv 18:12). God allowed Noah and his sons to consume "everything that moves and has life", (Gn 9:1-3) but thereafter the Bible restrained this authorization by prohibiting some animals (Lv chapter 11).
In the gospel, Jesus declares: "Do not think that I have come to abolish the law or the prophets. I have come not to abolish but to fulfil" (Mt 5:17). Elsewhere however Jesus and his apostles changed Moses' Law. Thus, Jesus' apostles have suppressed the biblical prohibitions related to some foods (Ac 10:12-16, and Rm 14:14). Saturday is considered as day of pause. Any job is prohibited (Lv chapter 23) and punished by death (Ex 30:12-16). Jesus, and after him the apostles, annulled Sabbath day (Mt 12:1-12; Jn 5:16; 9:16; Col 2:16). The Bible demands the circumcision from Abraham and his offspring, from generation to generation (Gn 17:9-14), but its obligatory character has been repealed by the apostles (Ac chapter 15; Ga 5:1-6 and 6:15). The Bible prescribes lapidation (Lv 20-10, and Dt 22:22-23), but Jesus refused to apply it (Jn 8:4-11). The Bible prescribes the lex talionis (Ex 21:24), but Jesus enacted: "You have heard that it was said: An eye for an eye and a tooth for a tooth. But I say to you, offer no resistance to one who is evil. When someone strikes you on (your) right cheek, turn the other one to him as well" (Mt 5:38-39)
II. Abrogation of other religions by Islam
Muslim authors, including the contemporaries, affirm that Muhammad's teaching repealed the teaching of the other religions. Several verses of the Koran are quoted in support of this concept:
Say, "O people, I am God's messenger to all of you. To Him belongs the sovereignty of the heavens and the earth" (7:158).
Anyone who accepts other than Submission as his religion, it will not be accepted from him, and in the Hereafter, he will be with the losers (3:85).
In spite of that, Muslim jurists admitted that the recognized communities maintain their laws and their jurisdictions
III. Abrogation inside the Koran
1) God repeals his laws
Muhammad's adversaries accused him of amending the orders given to the believers. For this reason, some Koranic verses have been revealed according to which it is God who wanted this abrogation:
When we substitute one revelation in place of another, and God is fully aware of what He reveals, they say, "You made this up!" Indeed, most of them do not know (16:101).
God erases whatever He wills, and fixes (whatever He wills). With Him is the original Master Record (13:39).
The classic Muslim jurists did not agree on the number of the abrogated Koranic verses. Some say there are 572 abrogated verses (an eleventh of the verses of the Koran). According to this opinion, three full chapters of the Koran would have disappeared under the effect of the abrogation
Muslim jurists identified different categories of abrogation within the Koran of which we speak in the following points.
2) Verse repealing another all two in the Koran
The verse 2:115 says: "To God belongs the east and the west; wherever you go there will be the presence of God" It is repealed by the verse 2:144: "Henceforth, you shall turn your face towards the Sacred Masjid. Wherever you may be, all of you shall turn your faces towards it".
3) Verse repealing another all two disappeared from the Koran
The revelation would have comprised, according to the testimony of 'Ayshah, wife of Muhammad, a verse establishing the interdiction of marriage between parents of milk if there were more than ten feedings, number brought back later on to five by another verse. These two verses disappeared from the Koran.
4) Verse contained in the Koran repealed by another disappeared from the Koran
It is the most surprising category in this domain. The Koran says:
The adulteress and the adulterer you shall whip each of them a hundred lashes. Do not be swayed by pity from carrying out God's law, if you truly believe in God and the Last Day. And let a group of believers witness their penalty (24:2).
This verse is always in the Koran but it would be repealed by another verse not appearing in the Koran reported by the Caliph 'Umar (d. 644) and whose terms would be:
If an old person or an old woman fornicates, stone them until the death, in punishment from God.
5) Pure and simple abolition of verses
According to Muslim scholars, many verses have disappeared miraculously from the Koran. The Koran says:

We will recite to you; do not forget. Everything is in accordance with God's will; He knows what is declared, and what is hidden (87:6-7).
6) Abrogation of the satanic verses
The Koran affirms:
We did not send before you any messenger, nor a prophet, without having the devil interfere in his wishes. God then nullifies what the devil has done. God perfects His revelations. God is Omniscient, Most Wise (22:52).
Two verses disappeared of the Koran are considered by the Muslim commentators as having been revealed by the Devil to Muhammad. Salman Rushdie wrote about them The satanic verses. There are traces of these verses. The Koran says:
Compare this with the female idols Allat and Al-`Uzzah. And Manaat, the third one. Do you have sons, while He has these as daughters? What a disgraceful distribution! These are but names that you made up, you and your forefathers. God never authorized such a blasphemy (53:19-23).
Chapter IV. The goals of Islamic law
I. Goals of Islamic law between negation and assurance
According to the Ash'arites, it is futile to look for a goal behind the religious norms. They invoke the Koran that indicates:
He is never to be asked about anything He does, while all others are questioned (21:23).
But the opponents quote also the Koran:

We did not create the heavens and the earth, and everything between them just for amusement. If we needed amusement, we could have initiated it without any of this, if that is what we wanted to do (21:16-17).
II. Classification of the interests
The Islamic law has as goal (maqasid) to protect the interests (masalih) that the jurists classify in three categories:
1) Five indispensable interests (masalih daruriyyah)
A) 
The preservation of the religion (din): The Koran says: "There shall be no compulsion in religion: the right way is now distinct from the wrong way. Anyone who denounces the devil and believes in God has grasped the strongest obligation; one that never breaks" (2:256). At the same time, Muhammad punishes by death those who abandon Islam or tent to divert a Muslim from his faith, estimating that "perversion is worse than murder" (2:191)
B) 
The preservation of life (nafs). After the religion, comes the protection of the person from the attacks to his life and to his physical integrity. The Islamic law foresees penalties in this regard against such attacks: the lex talionis and the payment of the blood price. It deprives of the inheritance the heir who attempts to kill or kills the de cujus. He also forbids the suicide and punishes it by the loss in the other life.
C) 
The preservation of the reason ('aql): Islamic law forbids the consumption of wine and narcotics so that the person remains in possession of his mental capacities.
D) 
The preservation of the offspring. For this reason, the Koran regulates marriage, punishes adultery and slanderous accusation of adultery.
E) 
The preservation of the property (pain). For this reason, the Koran regulates the contracts and punishes rubbery. 
2) Necessary interests (masalih hajiyyah)
These are the interests which are necessity to have an easy and comfortable life, and to help bearing the responsibilities and the difficulties of life. To preserve these interests, the Islamic law regulates the contracts; dispense the traveller and the patient from the duty of fasting Ramadan.
3) Improvement interests (masalih tahsiniyyah)
Islamic law foresees some norms whose goal is to give a more acceptable attitude and to facilitate carrying out the indispensable interests. Thus, in the worship domain, it prescribes for the prayer to have a clean dress and to choose a clean place.
III. Hierarchy of the interests
The previously mentioned interests are classified by order of priority:
- 
The preservation of the religion passes before the preservation of life. Thus, one cannot invoke the interdiction to kill or to commit suicide for not participating in the holy war or not putting to death an apostate.
- 
The preservation of life passes before the preservation of the reason. Thus, if the thirst endangers the life, it is allowed to consume wine.
- 
The preservation of life passes before the preservation of the property. For this reason, if a person has hunger and risks to die, he has the right to steal another's property, but must compensate later if he has the means.
- 
The preservation of life passes before the respect of the norms in relation with the offspring. Thus, if a woman is sick, a man can treat her in the event one does not find a woman-physician.
- 
The preservation of the life of others passes before the prayer. Thus, if someone drowns, it is necessary to give up the prayer to save him. In the same way, soldiers and pregnant women should not fast.
- 
To make the prayer, Muslim must head toward Mecca. However, if he does not know the direction of Mecca, it is not a pretext not to pray. The obligation of basis to make the prayer passes before the respect of the complementary norm.
IV. Norms without visible goal
The legal quantities (al-muqaddarat al-shar'iyyah) have no apparent goal. Examples: number of genuflexions in the prayer, seven times walking around the Kaaba during pilgrimage, percentage of the zakat, number of whips for the different crimes, terms fixing the beginning of the obligations. Thus, the Koran says:
Those of you who witness this month shall fast therein (2:185).
You shall observe the Prayer when the sun declines from its highest point at noon, as it moves towards sunset. You shall also observe (the recitation of) the Quran at dawn (17:78).
The determination of a reason behind an interdiction, do not mean that the interdiction disappears is this reason is not present. Thus, the interdiction to consume pork is sometimes explained by the fact that hot climate does not permit to keep the meat. Is it permitted to consume pork in cold countries? In the same way, one explains the circumcision as a hygienic means for hot and desert countries with little water to wash. Is it permitted to abandon it in a cold country where people wash daily? The Muslim jurists answer these two questions by the negative. It is a posteriori justifications without influence on the application or the non-application of the divine orders.
Chapter V. The application of Islamic law in the Muslim countries
I. Recuperation by the state of its legislative competence
1) Codifications of Islamic law and acceptance of foreign law
As we told it in the first party, the Islamic state does not have a legislative competence. But the State tempted to recover this power, already under the Ottoman empire, either by the codification of Islamic law, either by the acceptance of foreign law.
Concerning codification, one will signal the promulgation of the Majallah, elaborate between 1869 and 1876
But it is especially by the adoption of foreign codes that the Ottoman empire affirmed its legislative sovereignty paradoxically by pushing Islamic law to the role of a historic right. Thus, the Ottoman empire promulgated in 1840 a criminal code based on Islamic norms and modern norms, replaced in 1858 by the French code of 1810. In 1850, it borrowed the French code of commerce of 1807. After the end of the Empire in 1924, Turkey turned more toward the European codes. The criminal code was taken from Italy, the code of commerce from Germany, the civil procedure code from Germany and Switzerland, and the civil code from Switzerland. We give here some of the reasons advanced by the Minister of the Justice, Mahmud Essad:
- 
Incomplete character of the Majallah.
- 
Immutability of the religious rules on which is based the Majallah.
- 
The religious laws prevent progress.
- 
Required to unify the law.
- 
Required to separate the religion of the state
Article 42 of the Treaty of Lausanne of 1923 expresses: "The Turkish government accepts to take with regard to the non-Muslim minorities, with regard to their family or personal status, all arrangements permitting to settle these questions according to the practices of these minorities". This situation changed with the promulgation of a law April 8, 1924 abolishing Muslim religious courts. With the adoption of the Swiss civil code, the non-Muslim communities gave up their privileges.
2) Vestiges of Islamic law
Without wanting to enter in the legal change of the Arabo-Muslim countries, one can say that the legal system of these countries is composed mainly of laws inspired by Western law, to start with the constitution itself, the civil code, the criminal code, the civil and criminal procedure codes, the administrative law, etc. Next to these laws, these countries retained Islamic norms in the domain of the personal status and, for some, the criminal law as in Saudi Arabia. The countries that have non-Muslim religious communities also maintained their laws of personal status as well as their own courts, if we except Egypt. Turkey constitutes the Muslim country that knew the deepest change since it unified the courts as well as the laws in this very sensitive domain, while opting for the Swiss civil code.
II. Muslim resistance
1) Refusal of the reception of foreign laws and return to the Islamic law
Muslim movements are opposed to any reception of foreign law. According to them, any law whose source is other than the Islamic law would be void. They quote the Koran
Those who do not rule in accordance with God's revelations are the disbelievers, … the unjust, … the wicked (5:44, 45, 47).
No believing man or believing woman, if God and His messenger issue any command, has any choice regarding that command. Anyone who disobeys God and His messenger has gone far astray (33:36)
Muslims look at the Islamic law as divine law, a perfect law, above any other law. The acceptance of a foreign law means in fact an objection to the perfection of Islamic law and its capacity to direct the society of our time. A student asked the Saudi Commission of fatwa if the comparison between the Islamic law and the positive law would belittle the Islamic law. The Commission answered that such a comparison is permitted if its goal is to demonstrate the complete character of Islamic law and its supremacy on the positive laws
The sacralisation of Islamic law poses a problem however: what is necessary to do? Islamist movements look for
- Maintaining and reinforcing Islamic norms which still exist in the Muslim countries. 
- Eradication of the present criminal code to replace it by a Muslim criminal code comprising norms opposite to the trend of the humanization of penalties and the respect of the religious liberty: amputation of the thief's hand, lapidation for the offence of adultery, enforcement of law of the talion in case of assault and battery, put to death of the apostate, etc. 
- Forbidding the present banking system and establishing a Muslim banking system.
But the list of the Islamic norms may be even longer: interdiction of woman's work, interdiction of music and movies, breakdown of the statuaries, imposition of jizyah (tribute) on non-Muslims and exclusion of these last from the parliament. And why not returning to slavery?
Al-Mawdudi (d. 1979), the greatest Pakistani religious scholar, does not forbids slavery. Retorting to an author who denies slavery in Islam, he says: Is the honourable author able to indicate only one Koranic norm which suppresses slavery in an absolute manner? The answer is probably no"
An Egyptian professor, Ph.D. in law from the Sorbonne, proposes a law draft in conformity with the Islamic law that should replace the Conventions of Geneva. This project specifies to its article 202:
Customs or the international laws in the military domain will not be taken into account if they are opposite to one of the goals of Islamic law or violate one of its texts.
Concerning the captive women, the draft says:
Article 194 - 1) The one who receives a captive woman as loot, he is forbidden to have immediate sexual intercourse with her.
2) if she is not pregnant, it is prohibited to have sexual intercourse before she become pure. If she is pregnant, the sexual intercourse is permitted only after the childbirth and the period of purification (nafas).
Article 195 - The one, who receives a captive woman as loot, is allowed to enjoy immediately with the exception of sexual intercourse.
2) Refusal of the application of the foreign laws
The objection to the foreign law sometimes appears by the refusal of some Muslim judges to apply the states laws, contesting their constitutionality.
Judge Mahmud 'Abd-Al-Hamid Ghurab is an illustration of the conflict that exists between the positive law and the Islamic law. He published in 1986 a work of 455 pages, whose title: Muslim Judgements as condemnation of the positive laws. This work consists of a selection of 37 judgements decided by Ghurab between February 22, 1979 and May 18, 1985. The work ends by a conclusion and a call to the Egyptian judges so that they fight in view of the application of Islamic law in Egypt. In his preface, 'Ali Jarishah affirms that the judges, as the rest of the state staff, have the right, and even the duty to abstain from applying laws which are contrary to God's laws, for the following reasons:
- 
The constitution that declares Islamic law the main source of law concerns all state offices.
- 
The Koran says: "You shall rule among them in accordance with God's revelations, and do not follow their wishes if they differ from the truth that came to you" (5:48).
- 
The proclamation of faith (shahadah), first pillar of Islam, affirms that there is no God other than God
3) Position of the constitutional Court
The Egyptian supreme Court, created in 1969, and the supreme constitutional Court that replaced it since 1979 had repeatedly to decide on the question of the application of Islamic law.
In a decision of April 3, 1976, the Court affirmed that article 2 of the constitution aims to direct the legislator to be inspired in his work by the principles of Islamic law, without imposing him a legal school or a particular opinion. If the legislator opts for a solution, he can impose it to all to guarantee the stability and justice. The submission to the public authority in this case is obligatory for all, so much that it does not violate the divine law and do not order the sin (ma'siyah) 
 It affirmed a certain number of principles:
- 
Only the supreme constitutional Court has the judiciary expertise to decide on the constitutionality of the laws.
- 
Article 2 of the constitution drew a limit to respect by the legislative power, which is the necessity to refer to the principles of Islamic law when it establishes a given law. This limit only concerns the new laws promulgated after the constitutional amendment in 1980 (which declares Principles of Islamic law as the main source of legislation).
- 
The constitutional modification does not mean that the Islamic norms became applicable laws in themselves, without necessity to promulgate them, and that they repeal all opposite law. The courts cannot apply the Islamic law as such.
- 
The legislator has the political, and not the legal responsibility, to purify the laws promulgated before the constitutional amendment of everything that would be opposite to the Islamic law, to achieve a harmony between all laws and their conformity to the Islamic law.
With regard to the laws intervened after the constitutional modification of 1980, the Court resorts to a distinction between the absolute Muslim principles and the relative rules. Whereas the first are unchangeable, the seconds vary in the time and in the space.
4) Attempts of codification
A) Egyptian projects
Egypt knew many projects of laws in view of Islamisation of law. The most important are those of 1982.
In accordance with article 2 of the constitution, the Parliament decided 17.12.1978 to form a special commission, authorized to "consult all studies and works of codification and the laws relating to the application of Islamic law, in Egypt and abroad, as well as the works of the experts and the scholars of Islamic law and positive law".
Once the drafts finished, the Egyptian government classified them, without referring to the parliament, probably for reasons of foreign policy. 
Muhammad Sa'id Al-'Ashmawi motivates this attitude by the fact that Sadate had invited him after the release of his book Usul al-shari'ah (Basis of the shari'ah) to ask him the difference between the fiqh and the shari'ah. Sadate then decided to abandon the drafts that were supposed to dedicate the shari'ah, whereas actually they codified only the fiqh
B) Projects of the League of the Arab States
The League of the Arab States has a commission preparing many drafts aiming to unify the laws of these countries.

C) Constitutional projects of the Muslim movements
It is evident that Muslim movements would like to establish Islamic states applying Islamic law in all aspects of life, including international relations. There are six drafts prepared by these movements showing how they like to govern the society. These drafts deny the people's sovereignty and affirm that this sovereignty belongs to the Islamic law, or rather to God as the author of this law. One of these drafts quotes the Koran 4:65: "No! By your Lord! They won't be as a long time that they believer will have requested you to judge their disputes and that they won't have felt void anguish for what you will have decided, and that they submit completely to your sentence", as well as Muhammad's narration: "No one of you becomes believer unless his desire is in conformity with the message that I brought."
5) The priorities
Conscious of the difficulty to adopt the Islamic law, Al-Qaradawi thinks that there are some priorities to respect on this level:
- 
The priority must be given to the individual's change. The society would change only if individuals who compose it change. The Koran says:
God does not change the condition of any people unless they themselves make the decision to change (13:11).
- The education passes before the holy war. For this reason, the Koran started with educating the Muslim, before prescribing the war for the diffusion of the faith. The war is classified in four categories: the war against oneself, the war against Satan, the war against the unbelievers and the war against the hypocrites
- 
Priority of the ideological battle on the legal battle
Chapter VI. The application of the Islamic law out of the Muslim countries
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I. Classic Religious borders

Classic Muslim jurists consider all regions under Muslim domination as the Land of Islam (Dar al-Islam), whether or not all inhabitants are Muslim. On the other side of the border is the Land of War (Dar al-harb), often called the Land of Disbelief (Dar al-kufr) that, some day, should pass to Muslim domination, and its inhabitants convert to Islam.
The Land of War can benefit from a treaty of peace (ahd), becoming thus a Land of Treaty (Dar ahd). According to Abu-Yousof (d. 798), High Judge of Baghdad, "It is not permitted, when he has behind him a superiority of forces, that the representative of the Imam make peace with the enemy; but if his purpose was to lead them through mildness to Islam or to become tributaries, it is permitted until an arrangement is reached on their side". Here Abu-Yousof merely paraphrases from the Koran, "Never falter and cry for peace when you can have the upperhand"(47:35).
Three centuries later, Mawerdi (d. 1058) mentions among the duties of the chief of State:
To fight those who, after having been invited, refuse to convert to Islam, until they convert or become tributaries, for establishing the laws of Allah by making them superior to all other religions.
He states that if the adversaries convert to Islam, "they get the same rights as us, are submitted to the same charges, and remain masters of their own territory and of their own goods". If they demand grace and ask for an armistice, this armistice is not acceptable unless it is very difficult to defeat them and on condition that they accept to pay; the armistice must be as short as possible and not exceed ten years; after ten years, the armistice is no longer valid.
Ibn-Khaldun (d. 1406), three centuries after Mawerdi, distinguishes between a war conducted by Muslims and a war conducted by the followers of other religions. The offensive war of Muslims is legitimate because they have a universal mission to lead all populations to join the Islamic religion, either by force or voluntarily. This is not the case with followers of other religions, who do not have a universal mission; they are permitted to make war only for self-defence.
II. Classic religious border and migration
To escape persecution, Muhammad, accompanied by some of his Companions, left Mecca, his native city, in September of 622, and went to Yathrib, his mother’s home city, later named Medina. That event marks the beginning of Islamic era, the era of Hegira, era of migration. Those who left for Medina were called muhajirin (the immigrants). Those who gave them good reception were called ansar (the supporters).
Some Muslims, however, remained in Mecca and practiced their faith in secret. Constrained to participate in the fight against the troops of Muhammad, some were killed. Referring to this tragic episode, the following verses urged the Muslims in Mecca to join the Community of believers:
Those whose lives are terminated by the angels, while in a state of wronging their souls, the angels will ask them, "What was the matter with you?" They will answer, "We were oppressed on earth". The angels will say, "Was God’s earth not spacious enough for you to emigrate therein?" For these, the final abode is Hell, and a miserable destiny. Exempted are the weak men, women, and children who do not possess the strength, nor the means to find a way out (4:97-98).
These two verses urge each Muslim living in an infidel country to leave it and join the Muslim community, unless unable. Other verses express the same sense (4:100; 9:20). The purpose of this migration was to protect them from persecution, to weaken the infidel community and to participate in the effort of war of the Muslim community. Therefore, the Koran together uses the terms: those who believe, and those who emigrate and strive in the way of Allah (2:218; 8:72, 74 and 75; 8:20; 16:110).
Classic Muslim jurists thought migration toward the Land of Islam would continue as long as there remained a division between the Land of Islam and the Land of Disbelief. Relying on the authority of Malik (d. 795), Ibn-Rushd (d. 1126), imam of the Great Mosque of Cordoba and grandfather of Averroes, states that the obligation of migration is maintained until the day of resurrection. He urges the Muslim authority to establish controls on roads so no Muslim can travel to the Land of Disbelief, especially if he is transporting forbidden commodities, which could strengthen the enemy against the Muslims. Ibn-Rushd adds, "God fixed to everybody a fate that he will reach and a wealth that he will obtain".
In application of this migration doctrine, Muslims left countries reconquested by Christians. So in 1091, the Christian reconquest of Sicily was achieved after an Islamic occupation of more than 270 years. A large number of Muslims left the island and found refuge on the other side of the Mediterranean. Imam Al-Mazari, from Mazara (in Sicily; d. 1141, in North Africa) called to Muslims living in Sicily not to remain in the Land of Disbelief. This rule, however, has exceptions:
-
Sojourn in an enemy country for an imperative reason.
-
Voluntary sojourn in ignorance of the fact that the sojourn is forbidden.
-
Sojourn in an enemy territory hoping to snatch it from the occupying force and return it to Muslims, or hoping to lead the infidels on the straight way or, at least, to divert them from any heresy.
With the capitulation of Toledo in 1085, the great majority of Muslims left the city. Concerning those who were able to leave, Al-Wansharisi (d. 1508) is of the opinion, in two fatwas, that they should not remain, opinion contrasting with that of Al-Mazari, whom he quotes without commentary. He says that emigration from the Land of Disbelief to the Land of Islam remains obligatory until the day of resurrection. 
III. Religious border and present migration
Colonization of Islamic countries by European States raised the same problems as the reconquest of the Iberian Peninsula. Should the Muslim countries occupied by foreign forces be considered as Land of Disbelief? If such is the case, should Muslims emigrate from these countries and proceed to a Muslim country? Al-Wazani (d. 1923), Mufti of Fes (Morocco), mentions a fatwa issued by judge Mawlay Abd-al-Hadi forbidding a Muslim from staying under the protection of infidels whenever he may go to a Muslim country.
In the early years of colonialism, Muslim jurists and leaders tried to apply the rule of emigration. A considerable number of Muslims emigrated from North Africa to Turkey. In 1920, when India was declared a Land of Disbelief, a great wave of emigrants went to Afghanistan. That migration was catastrophic for them; they eventually returned to India, impoverished and frustrated. Hundreds died on the way.
The majority of Muslims, however, were obliged to stay together with their leaders and religious teachers, to fit the new reality, particularly because colonial regimes were, generally and in their own interest, tolerant concerning religious questions. They permitted Muslims not only to practice their religion freely in the western conception of religion, but also to maintain their own laws with their own courts and judges for many social, civil and economic questions.
Today, with the end of colonization, we have the opposite problem, the emigration of Muslims toward non-Muslim countries that previously had colonized them. Some of these Muslims even acquired the citizenship of these Western countries. There is also the problem of non-Muslim country citizens that converted to Islam and the one of autochthonous Muslim minorities that live in countries with a non-Muslim majority as in the Balkans, Israel and the United States. Is it necessary to ask all Muslims to leave non-Muslim countries (the Land of Disbelief) and to immigrate to Muslim countries (the Land of Islam)? To what extend must classic Islamic norms be maintained in a world where religious borders are no longer national borders?
The Guide for the Muslim in Foreign Countries, edited by a Shiite Lebanese publisher in 1990, recalls the prohibition of going to the Land of Disbelief. This book claims that the Muslim must always feel a barrier between himself and the impure Land of Disbelief. It quotes the Koranic verse, "The polytheists only are unclean" (9:28). This barrier must prevent the Muslim from integrating himself into this society. He must have the feeling that he is in an unjust society and that his presence in this Land of Disbelief is an exceptional presence dictated by the necessity that he must flee as much as possible, "Indeed, what is for a Muslim worse than to loose his eternal life for a temporary pleasure or a brief interest?"
However, the book denies that it is in favour of cutting Muslims off from the world; its purpose is only to vaccinate them against the defects of the Land of Disbelief. The Muslim has to choose either to leave the Land of Disbelief or to immune himself spiritually against it. The purpose of the book is then to help the Muslim to safeguard his identity and his purity in the Land of Disbelief. For this purpose, it establishes the following principles:
-
It is forbidden for a Muslim to go to a Land of Disbelief if the way of life in this Land can undermine faith, regardless of the reason for travel: tourism, studies, trade or permanent sojourn. Undermining faith means committing any sin, small or great, such as shaving his beard, shaking hands with a foreign woman, abandoning prayer and fasting, eating impure foods, drinking alcohol, etc.
-
If the risk to undermine faith concerns solely women and children, the Muslim must leave them in his Muslim country. Because of that, the Guide speaks only about duties of Muslim men, and not about those of Muslim women.
-
If a Muslim needs to travel to a Land of Disbelief for medical treatment or for other important reasons, and he simultaneously risks undermining faith, this travel is permitted within the limits of necessity.
-
In all cases, it is preferable not to live in the company of sinners or of those who are in error, unless there is a valid reason. He who lives among the sinners receives part of the maledictions, which hit them. He who lives in the Land of Islam benefits from the benedictions, which it receives.
Concerning those who must go to the Land of Disbelief, they must respect Islamic norms, developed in this Guide. We mention here:
-
To accomplish daily prayers. Not to eat impure foods, not to drink alcohol, nor to sit at a table where alcohol is consumed. Not to have face or back toward Mecca while on the toilet, because Western toilets are not oriented according to Islamic norms.
-
Not to touch a foreign woman. Marriage with a pagan (non-monotheist) or apostate is forbidden. Marriage with a Jewish or Christian woman should only be temporary. If a virgin, the Muslim must ask her father’s consent. In divorce, it is forbidden to leave children with the woman. Unless unavoidable, a woman must be treated by a female physician or nurse, and a man by a male physician or nurse if treatment involves touching or seeing "disgraceful parts" (awrah).
-
Not to bury a Muslim in the cemetery of infidels unless unavoidable due to the impossibility of sending the body to a Muslim country.
-
It is permitted to work in a supermarket if one is not obliged to sell pork or alcohol. It is forbidden to sell or purchase lottery tickets or musical instruments.
-
Medical students must avoid staying among women, and if impossible, they must take care not to be influenced. They must not touch a woman’s body or look on her "disgraceful parts" unless required for treatment. They must not look upon an image of a human body with desire. They must not practice autopsy on a Muslim corpse unless life depends on it and a non-Muslim corpse is not available.
-
To seek to convert infidels to Islam. This has to be considered by the Muslim as a payment for having left the Land of Islam.
IV. Naturalization of the Muslim
In spite of opposition from Islamic doctrine, emigration is an ineluctable phenomenon that Muslim countries cannot prevent, except by assuring their nationals material security and satisfactory intellectual freedom. This is everywhere the case today. The problem today is not to prevent Muslims from emigrating, but rather not to lose them completely, notably through naturalization.
One book on naturalization was published in Arabic in Paris, in 1988, and reprinted in 1993. The title of this book simply reported, "Change of citizenship is apostasy and treason". Its author, very probably Algerian, believes that a Muslim who opts for the citizenship of a non-Muslim country is an apostate because he commits a forbidden act according to the Koran and the Tradition of Muhammad. This Muslim must thus give up this citizenship so God may forgive this sin. One who remains in his new citizenship and dies will go to hell.
Saudi fatwa no 4801, of 1982, concerned an Algerian imam in France who wanted to know if he could acquire French citizenship. This fatwa affirms, "It is not permitted to voluntarily acquire the citizenship of an unbelieving country because it implies acceptance of its norms, submission to its laws, subjection and alliance to this country. Furthermore, it is clear that France is an unbelieving country as government and as people, while you are a Muslim. It is therefore not permitted for you to acquire French citizenship".
Chapter VII. How to resolve the problem of Islamic law

We are moving ineluctably towards a generalized conflict between the Western, secularised concept and the Judeo-Islamic concept of law. How can we solve this situation and guarantee the minorities' rights in conformity with the principle of equality between individuals, without discrimination based on religion?

Both Muslim and Western countries are urged to answer this question if they are not willing to find themselves confronted by a situation similar to Algeria (internal religious war) and ex-Yugoslavia (disintegration of the country on the basis of religion).

I. Answers inside the Arab countries

There are different attempts to remedy the problems created by the Islamic concept of law. Some Muslim thinkers try to divide between the two sources of Islamic law: the Koran and the Sunnah. They consider only the Koran to be the word of God, and therefore they reject the Sunnah, thus reducing the quantity of norms covered by the label "Islamic law". This is the theory of Muammar Kadhafi, his compatriot Judge Mustafa Kamal Al-Mahdawi and Rachad Khalifa. Al-Mahdawi was dragged before courts for numerous years because his book entitled "Proof by the Koran" questioned the Sunnah of Muhammad and some Islamic norms. The Court of Appeals in Benghazi acquitted him on June 27, 1999, probably for political reasons, but prohibited the distribution or the reprint of his book. Rachad Khalifa was also considered apostate but he had less luck: he was murdered in 1990.
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Muhammad Mahmud Taha, founder of the Republican Brothers in Sudan, presented a theory reducing the normative reach of the Koran. He considered as obligatory only the first part of the Koran, that was revealed in Mecca, the second part revealed in Medinah being dictated by political conjuncture. He was condemned by a Sudanese Court and hung on January 18, 1985.
More categorical, the Egyptian thinker Faraj Fodah rejected Islamic law through his critical and sarcastic writings. A fundamentalist Muslim murdered him on June 8, 1992.
Professor Abu-Zayd from Cairo University tried a liberal interpretation of the Koran. As he was not a jurist, he did not present the legal consequences of his interpretation. A fundamentalist group successfully instituted a suit for apostasy against him. This matter got to the Egyptian Court of Cassation, which confirmed his condemnation on August 5, 1996, and required the separation of Abu-Zayd from his wife. The couple left Egypt and asked for asylum in the Netherlands, for fear of being killed.
On the philosophical level, there have been attempts to overtly extol the abandonment of revelation and the de-sacralisation of the holy books. 
So the Egyptian philosopher Zaki Najib Mahmud (died 1993), an adept of scientific positivism, believes that one should take from the Arab past or the Western present only what is useful to the Arab society. To judge what is useful and what is not, one has to consider only one reason, whatever the examined source: revelation or non-revelation. This attitude supposes the dismissal of all holiness from the past. Things must be appreciated in practice, without falsifying historic data or falling into generalizations. "The key to truth today", he writes, "is to digest the idea that we are well in transformation, therefore in mutation; so, the past cannot govern the future". He adds that in order to be able to construct a modern society, Arab countries must eradicate from their mind the idea that "Heaven ordered and the Earth must obey; the Creator drew and planned, and the creature must be satisfied with its destiny and its fate".
Husayn Fawzi (died 1988), an Egyptian freethinker, adopts a similar speech. In the Egyptian intellectual meeting with Kadhafi on April 6, 1972, he said that modern societies could not be governed by religion. "That personal conviction intervenes in the domain of human relations does not create a problem. But we should not consider that any religion directs modern society. Each keeps for himself his relation with his own God and His Apostles. But it cannot mean that any people that progresses toward civilization is obliged by principles or norms of conduct established in one time or another. I cannot admit what my reason rejects, whatever pressures the government exercises against me. My reason is the leader and the master". In fact, this philosopher rejects all revelation. At the time of my meeting with him on September 8, 1977, he told me that God had created the world in six days and that he had taken a rest the 7th day, and continuously henceforth, he is still resting. Therefore, God could not send all prophets who came after the 6th day.
We find a similar position with the famous philosopher and physician, Mohammad Ibn Zakariyya Al-Razi (in Latin: Rhazes; died 935):
God has provided what we need to know, not in the arbitrary and divisive gift of special revelation, which only foments bloodshed and contention, but in reason, which belongs equally to all. Prophets are impostors, at best misled by the demonic shades of restless and envious spirits. However, ordinary men are fully capable of thinking for themselves and need no guidance from another.
Asked if a philosopher can follow a prophetically revealed religion, Al-Razi openly retorts:

How can anyone think philosophically while committed to those old wives' tales, founded on contradictions, obdurate ignorance, and dogmatism?
As one can imagine it, the Muslim does not accept the previously mentioned ideas. These last do not hesitate to qualify the adepts of the secularism of atheists, of unbelievers, of traitors.

In a book dedicated to mainly attack Professor Fu'ad Zakariyya, Al-Qaradawi writes:

Secularism considers that it has the right to establish the law for the society, and that Islam does not have the right to govern and to legislate, to say what is lawful and what is illicit. That making, secularism usurps God's absolute power in the domain of the legislation and the gives to the human being. She makes thus of the man God's equal who created it. Well more, she places the man's speech above God's speech, granting him a power and an expertise confiscated to God. The man becomes the sort a god governed by what he wants [.]. Secularism accepts the positive law, that does not have history, nor root, nor general acceptance, and challenge the Islamic law that the majority considers like divine, equitable, perfect and eternal law
Al-Qaradawi adds

The layman who refuses the principle of the application of Islamic law has the Islam only the name. He is undoubtedly an apostate. He must be invited to repent, while exposing to him, supporting proofs, the points of which he doubts. If he does not repent, he is judged like apostate, deprive his appurtenance to the Islam - or so to speak of his "Muslim nationality", he separated of his wife and his children, and one applies him the relative norms to the refractory apostates, in this life and after his death
The Council of the Islamic fiqh academy, emanating from the organization of the Islamic conference issued the following fatwa concerning secularism in its meeting held in Manama on 14-19 November 1989
Resolution no 99 (2/11) on secularism

The Council of the Islamic Fiqh Academy, emanating from the Organization of the Islamic Conference, in its 11th session held in Manama, State of Bahrain, on 25-30 Rajab 1419 H (14-19 November 1998),

Having examined the research papers presented to the Academy in respect of "secularism" and in the light of the discussions which drew attention to the seriousness of the matter facing the Muslims Ummah,

Resolves:

First: Secularism (which is the separation between religion and daily life) started as a reaction to the arbitrary acts committed by the Christian Church in the medieval ages.

Second: Secularism spread in the Muslim countries with the force of colonization and its stooges, and under the effect of orientalism, and thus led to the fragmentation of the Muslim Ummah, to casting doubts on the true belief and to the distortion of the bright history of our nation. It also led to the spreading of misconception among the young generation that there is discrepancy between reason and Shari'a texts; and thus secularism strived to replace the perfect Shari'a by man-made laws and promote licentiousness, moral degradation and the destruction of noble values.

Third: From secularism spread destructive ideologies which invaded our countries under different names, such as racism, communism, Zionism, freemasonry, etc., which led to the dissipation of the Ummah's resources and the deterioration of economic conditions. The result was the occupation of some of our holy lands, such as Palestine and Al-Quds. This is an indication of its failure to do our Ummah any good.

Fourth: Secularism is a man-made system based on principles of atheism which run counter to Islam, in part and whole. It converges with international Zionism and calls for licentiousness. Therefore, it is an atheist sect that is rejected by Allah and His Messenger and by all the believers.

Fifth: Islam is a religion, a state and a comprehensive way of life. It is suitable for every time and every place. It does not approve of the separation between religion and life. It requires that all laws and regulations emanate from it, and that practical life follow its system whether in politics, economics, sociology, education, media, or any other sphere of life.

Recommendations:

The Islamic Fiqh Academy makes the following recommendations:

a) Muslim rulers should confront the methods of secularizing Muslims and their countries and take the necessary measures to protect them from such methods.

b) Muslim scholars should spread their missionary efforts to expose secularism and warn against it.

c) Drawing up a comprehensive Islamic education plan for schools, universities, research centres and information networks to devise one formula and one educational discourse and to stress the need for the revival of the role of the mosque, to pay special attention to sermonizing, preaching and guidance, to give preachers adequate qualifications which respond to the requirements of our age, to refute misconceptions about Islam, and to protect the goals of our noble Shari'a.

II. Answers inside the Western countries

Western thinkers are not aware of the ideological debate about the Islamic concept of law for two reasons. First, the West has forgotten the dramatic episodes, which preceded the present secularisation. They enjoy the results paid expensively by the past generations, which struggled to separate the church from the state. We have to notice that although very fierce, that struggle is probably less tragic than the struggle that the Islamic society has to go through before obtaining a separation, not between state and church (which does not exist in Islamic society) but between the state and religious laws. And this is the second reason of the unawareness of Western thinkers. They have never experienced such a situation. They do not know the difference between the two fundamental sources of Islamic law (the Koran and the Sunnah) and the Gospel. The Koran and the Sunnah are legal texts. Maybe they should remember the axiom of the Islamist groups: The Koran is our constitution. Islamic law, according to the great majority of the Arabo-Islamic constitutions, is a source, or even the source of law. To separate between state and religious laws means in fact to abandon Islam. It means apostasy, with its fatal consequences. It means atheism.

This is a tremendous dilemma, which necessitates huge efforts of rationalization and freedom of expression. These two conditions are lacking in the Arabo-Islamic society. And here the Western contribution is valuable. The West has freedom of expression (although not complete) and has reached a high level of rationalization. Western thinkers should analyse accurately the concept of revelation and help Muslim thinkers to engage in such an analysis.

Partie II. Selected fields influenced by Islamic law

Chapitre I. Family and inheritance law

1) Religious obstacles to the marriage
Islamic law recognizes obstacles to a marriage because of religion. The norms concerning this matter can be summarized as follows:
- 
Sunnites admit the marriage of a Muslim with a non-Muslim monotheist (Jewish or Christian). A Buddhist that wants to marry a Muslim must previously convert to Islam or another monotheist religion (Judaism or Christianity). The non-Muslim monotheist woman can keep her faith while marrying a Muslim Sunnite, but he should not hide his wish that such a marriage will lead her to convert to Islam. Even in the absence of pressure, the woman will feel practically constrained to become Muslim if she does not want to be penalized in inheritance law and the care of the children. The marriage of a Sunnite with a non-Muslim woman, although permitted, remains blameful, notably if the woman is foreign. A book, used for education in Egyptian public schools, expressly warns Muslim youngsters against this kind of marriage. There is the fear that a non-Muslim woman becomes a spy for her country. Sheik Al-Ghazali (d. 1996), a notorious Egyptian author, says that one cannot qualify Christians and Jews of Europe and America as People of the Book since the Bible and the Gospel have lost any power over them. According to him, the religion of these Christians and Jews is limited to a dominical holiday, a Christmas feast, an anger against Islam and insults against Muhammad. In the past, he says, Muslims were allowed to marry a woman of the People of the Book because she could care for his house and educate his children according to God's teachings. This is impossible today in a society where wine flows as a stream and sex is without limit.
- 
The Shiites permit a marriage of a Muslim man only with a Muslim woman. If a Muslim marries a Christian woman, she must convert to Islam first, otherwise the marriage is not recognized.
- 
A Muslim woman can only marry a Muslim man. A non-Muslim man, whatever his religion is, that wants to marry a Muslim woman, must previously convert to Islam. One example is the case of the French philosopher Roger Garaudy, who converted to Islam and married a Muslim woman from the family Al-Husayni of Jerusalem. As no one can abandon Islam, the Muslim woman cannot convert to her husband's religion.
- 
If a non-Muslim woman married to a non-Muslim husband becomes Muslim, her marriage is dissolved, except if her husband accepts to follow her in her new religion.
- 
A person who abandons Islam cannot contract to a marriage, being either punished to death or confinement to life, or at least being considered dead. If the apostasy happens after the marriage, it is dissolved. If a Christian converts to Islam to marry a Muslim woman, and comes back to his religion of origin thereafter, he is considered as apostate. Therefore, his marriage is dissolved immediately. The same happens to a Muslim husband who adopts positions judged to be contrary to the Islamic religion.
These restrictions, which exist in all family laws of the Arab countries, are based on two Koranic verses (2:221 and 60:10) as well as on a truncated passage of the Koran: "God will never permit the disbelievers to prevail over the believers" (4:141). Muhammad said in the same sense: "Islam dominates and will never be dominated". These passages are to be understood also physically: a non-Muslim man cannot go over a Muslim woman.
Badran, law professor at the University of Alexandria and the Arab University of Beirut, recommends the death penalty against the non-Muslim man who marries a Muslim woman. This would be, according to him, the most efficient means to impede non-Muslims from attempting to dishonour Islam and Muslims.
Let us finish here with the position of King Hassan II of Morocco. In the French emission "À l'heure de vérité" (Antenne 2, 17 December 1989), he said:
What I think about mixed marriages is very clear; it is really the calculation of the most improbable probabilities. For one succeeding, there are a hundred which fail. I think that it is preferable to let things go as they are, without being neither for, nor against; but at least the environment should be considered, it should be... We speak at the present time of environment, but the environment is much more important: there is the historical environment, there is the environment of authenticity, there is the environment in general and the continental, linguistic, religious environment.
2) Temporary or enjoyment marriage

The Shiite Islamic law knows a form of marriage called zawaj al-mut'ah (literally: enjoyment marriage) often translated as temporary marriage. This kind of marriage is defined expressly in the Iranian Civil Code. According to this code, the husband would be able, in addition to the four regular wives he is permitted to marry in Islam, to take other women in temporary marriage, a union that can last for only one hour or as long as several years, depending on the circumstances in which he finds himself. Some do not hesitate to call this marriage prostitution.
Temporary marriage is forbidden in Sunnite Islamic law. But Sunnite religious authorities allow their coreligionists who live in the West for studies or a mission, to marry a monotheist non-Muslim woman with the explicit intention of separating from her once they finish their stay abroad. Such a marriage permits these students the loophole of engaging in sexual intercourse without technically breaking Islamic law, which of course forbids sexual intercourse outside of marriage.
This problem raised a big debate in the Muslim community of the United States, following a fatwa in favour of marriage with the intention to repudiate after the end of the stay abroad. The Islamic Centre of Washington submitted the question to the Academy of Islamic law, which depends on the Organization of Islamic Conference. But the Academy refused to decide the case due to divergent opinions among its members, some being in favour of this marriage, and others considering it fraudulent.
The customary marriage of the Sunnites as aforementioned is becoming the equivalent of the Shiite temporary marriage.
3) Polygamy
The Koran limits the number of women a man can marry at one time to four. However, it recommends to only take one woman if one fears not to be equitable with them (4:3) while adding: "You can never be equitable in dealing with more than one wife, no matter how hard you try" (4:129). In addition to these four women, a man could marry an unlimited number of slaves. Among Shiites, a man can even now marry an unlimited number of free women in temporary marriage. The woman, on the other hand, can marry only one man at one time. A woman who marries two men is considered an adulteress, liable of lapidating in certain countries such as Saudi Arabia or Iran.
Polygamy is forbidden in Tunisia and Turkey. In this latter country, however, polygamy is still practiced and the State promulgates from time to time decrees aiming to legitimize the children born out of such marriages. Measures have been taken by certain Arab legislators aiming to limit the polygamy invoking the aforesaid Koranic verses (4:3 and 129). These measures vary from one State to the other and can be summarized as follows:
- 
The woman can include in the contract a clause of non-remarriage giving her the right to ask for divorce if the husband takes another wife.
- 
The woman can ask for divorce in case of remarriage even in the absence of a contractual clause.
- 
The husband who wants to marry a new woman must fulfil some conditions submitted to the judge's appreciation.
4) Dissolution of the marriage
The Koran says:

Repudiation may be retracted twice. The repudiated woman shall be allowed to live in the same home amicably, or leave it amicably. It is not lawful for the husband to take back anything he had given her. However, the couple may fear that they may transgress God's law. If there is fear that they may transgress God's law, then it shall be no sin for either of them in what she gives as ransom to get her freedom. These are God's laws; do not transgress them. Those who transgress God's laws are the unjust (2:229).

On the basis of this verse and Muhammad's narratives, Islamic law foresees three main ways to dissolve marriage: repudiation, ransom and divorce.
Repudiation is the recognized right of a Muslim man, and his alone, to end marriage by a one-sided declaration, without justification and without appearing before a court. It can be very well either definitive, or revocable in a certain lapse of time (of about three months) again by a one-sided decision by the husband. It can be exercised by the husband or by a delegate. Having a Koranic basis (2:229), it is admitted by all Arabic countries except Tunisia and Turkey. Muhammad affirmed: "Repudiation is a permitted act which is most detested by God". To counter abuses, some Arab legislators grant women an indemnity of consolation (mut'ah) calculated on the basis of maintenance of less than two years, taking into account the husband's financial situation, circumstances of the repudiation and the length of marriage. In this respect, some Muslim countries' legislations allow the woman to include in the act of marriage the right to repudiate her husband. This possibility remains however theoretical, since women never dare include such a humiliating clause for the husband in a marriage contract.
The woman can negotiate with her husband repudiation against remittance of a sum of money. Some qualify this procedure as "divorce by mutual consent". The term "ransom" would be more appropriate. Indeed, the Koran uses the term iftadat (2:229), evoking the ransom paid for a prisoner's liberation. Even though the woman expresses her will to end the marriage, the husband remains master of the situation: without his agreement, the marriage cannot be dissolved. The ransom can even be sterner than repudiation as it allows the husband to use psychological and financial pressure on his wife.
Divorce, contrary to the two previous procedures, is dissolution of marriage pronounced by a judge on the basis of motives foreseen by law. The woman, who wants to part from her husband, if she does not manage to get her freedom by ransom, must necessarily address a court to expose reasons for which she wishes to dissolve the marriage. A husband who does not want to assume liabilities that are incumbent to him in case of repudiation may also use the divorce.
5) Authority of the husband over his wife
When a girl marries, she passes from her father's control (or that of her male guardian) to her husband's authority. He can impose on her the Islamic norms on modesty. He can also require her to fulfil her religious duties, and to forbid her voluntary fasting (as opposed to Ramadan fasting) so that she remains at his sexual disposition.
Although the Muslim woman currently can occupy all social functions, the husband retains the right to forbid her to work out of the house. Article 11 of the Egyptian Constitution brings an interesting precision: "The State shall guarantee the coordination between a woman's duties toward her family and her work in the society, considering her to be equal to man in the political, social, cultural and economic spheres without detriment to the rules of Islamic jurisprudence".
One Muslim asked the Egyptian commission of fatwa if he could prevent his wife from continuing to work. The Commission answered that the woman could not, without authorization of the husband, leave the conjugal house to work, whatever her work may be and even though it might be necessary for others, if the wife e.g. works as a physician or midwife. Therefore, the woman must obey her husband, abandon her work and remain at home. The conjugal duties are bilateral: the woman must remain at home but the husband must provide for her living. The Commission mentions verse 4:34, which institutes the husband's authority over his wife; this verse ends with the husband's right to hit her in case of disobedience.
An Egyptian professor of Al-Azhar still teaches his students that the husband has to care for his wife. She is thus not required to work. However, if the woman has no support (a husband, a father, a brother, a parent), she can work in the strict setting of Islamic morals.
6) Relations between parents and children
Islamic law distinguishes between guardianship (hadanah) and paternal authority (wilayah). Islamic state norms look alike on the essential points: the mother holds the child's guardianship for a limited period, and that period can either be reduced if the mother is not Muslim, or suppressed if the mother apostatizes. The paternal authority remains in the father's hands. Children must be raised in the Muslim religion. Parents do not have another choice if one of them is Muslim, and the child cannot opt, once adult, for another religion. In case of apostasy of the father, he loses paternal authority as well as guardianship.
Adoption is a problem for Muslims, since it is a forbidden institution in Muslim countries according to Koranic verses (33:4-5). The only Arab country that permits adoptions is Tunisia where, however, only one Muslim can adopt a Muslim child. In the other countries, parents can graciously receive a child, giving him affection and the necessary material help, but the child cannot carry the name of the welcoming family nor have a share of the inheritance, although he can benefit from a bequest, and nothing prevents the welcoming person from marrying the hosted girl.
When a Muslim couple cannot have any children, the husband often assigns responsibility for it to his wife. Since artificial insemination is little developed, or even forbidden in Muslim countries, and adoption is prohibited, the husband repudiates his wife or takes a second one.
7) Inheritance law

Islamic law includes some discriminatory norms against women in inheritance matters. This discrimination is based on the Koran that bestows to sons double of what is given to girls (4:11) and to the husband double of what his wife inherits (4:12-13). This discrimination is explained by the fact that men had more duties than women. These justifications are unacceptable, particularly when women provide for all the needs of their families.
Islamic law also includes some discriminatory norms because of religious adherence. Thus, a Muslim that apostatizes can inherit from no one, and his succession is opened during his life, notably if he abandons his country to escape suits. Muslim heirs alone can inherit from him. If he returns to Islam, he recovers his possessions. On the other hand, a Muslim cannot inherit from a Christian and vice versa. Thus, if a non-Muslim wife marries a Muslim and has children (necessarily Muslim according to the Islamic law) she cannot inherit from her husband or her children. On the other hand, Muslim children cannot inherit from their non-Muslim mother. If a Christian becomes Muslim, only his children who convert to Islam can inherit. To circumvent this rule, one should constitute a bequest to competition of a third of the succession in favour of the heir deprived of the inheritance for reason of religious difference. Islamic norms concerning succession incite non-Muslim wives married to Muslims to convert (in pretence) in order not to lose their share in their husband's inheritance and so that their children (in general Muslim) are not excluded from their own inheritance.
Chapter II. The Islamic sanctions
The criminal law constitutes, after the family's right, the domain where the Islamic law plays or hazard to play an important role.

I. Who fixes the sanctions?

Penalty is a measure of reprobation foreseen by the one that makes the law against the one that rapes this law. To the basis of penalty, there is generally the idea of the qualification of the classified human acts in five categories: the obligatory acts, the forbidden acts, the advisable acts, the acts permitted and the reprobate acts. Or more summarily, the idea of good and bad, the lawful and the illicit.

In every firm, it is the dominant group that determines what is well and what is badly, what is lawful and what is illicit. The good and the pain take the coloration of the concept moral of the group then to the power. So in a democratic firm, it is the majority that decides the good and the pain. In a dictatorial system, it is decided by the dictator; in a proslavery firm, by the proslavers; in a firm mafia, by the godfathers of the national, or international (as the Security council of the United Nations) mafia (as the Sicilian mafia).

For Muslims, all aforesaid groups defend their interests. Only God is neutral and understanding, and can decide what is badly and that that well, through the divine messages transferred by the prophets. For a non believer, this system is like the dictatorial system using God to dominate the men better while operating their religious instincts by a process of threats and divine or terrestrial assurances. For a believer, on the other hand, it is the only means to avoid the arbitrariness of the humans and their default.

II. Classification of the sanctions in Islamic law
The Islamic law distinguishes between two categories of offenses:

- 
The offenses punished by fixed punishment (had) foreseen by the Koran or Mahomet's Sunnah. This category collects the following offenses: the flight, robbery, the armed insurrection, the adultery, the accusation of adultery, the usage of drinks fermented, the apostasy, the attack to life or to the physical integrity. The sentences planned for these offenses are applied to strict conditions that vary according to the schools. These offenses are imprescriptible.

- 
The offenses punished by discretionary punishment (ta'zir). This category consists of the aforesaid offenses of which one of the conditions comes to lack. She/it also understands the offenses that are not foreseen in the first category.

From the moment the conditions of a permanent offense are filled, the guilty party cannot be pardoned (remission, completely or partially or his/her/its changing over in a sweeter sentence). It derives the Koranic verse 2:229: "Such are God's laws; do not transgress them. Those that transgress God's laws are unjust."
In some offenses, the pardon of the injured or of having it right with regard to the part that touches his/her/its right can play a role. It is the case for the attack to life or to the physical integrity (the price of blood replaces here the sentence), the accusation of adultery and the flight. But the pardon does not affect the offense of adultery.

The guilty party's repentance can also play only a certain role for the offenses of robbery and apostasy. The sentence had falls in this case. But the state retains the right to rage by a discretionary sentence.

III. What are the sanctions?

The laic inspiration substantive law is only interested in the temporal, punishing the acts that undermine others, whereas the Islamic law also plans penalties for the violation of religious bonds as the apostasy (abort of the Islam for another religion, the public break of the fasting, or even the non achievement of the prayer as in Saudi Arabia). This mixture between the temporal and the spiritual leads to penalties that the legislator layman does not know, as the fasting, of which we will speak farther. On the other hand, the Koran foresees penalties in the other life: the deprivation of the paradise and his/her/its delights: foods, drinks, including wine, and especially the women or, according to an iconoclastic modern theory, of the white grapes.

On the other hand, there are the penalty of the fire of the Géhenne and the torments that accompany it, that we will leave side. We also exclude penalties foreseen in time of war: bet to death of the prisoners, the ejection of the enemy and the destruction of his/her/its assets, etc.

We will limit ourselves here to penalties in this life with regard to the guilty parties in time of peace, while insisting notably on the capital punishment whose abolition is the subject of a large world debate.

1) Death penalty
A) Respect of life and death penalty
One of the ten commandments prescribes: "You shall not kill". But this verse can be interpreted as: of your own initiative (that is without the support of the community) or on no account (that is at all).

The Bible foresees the application of the capital punishment besides is according to the lex talionis, either like penalty for some offenses: idolatry; job the day of the Sabbath; offense to the parents; flight; adultery; incest; prostitution; non virginity of the woman; homosexuality; sexual intercourse with the animals; sorcery, etc.

The biblical standards were resumed by the Koran, the Sunnah of Mahomet and the classic Muslim jurists. Nothing astonishing in it since the Bible and the rabbinical writings influenced Mahomet and his/her/its adepts extensively. Among these one counted many besides Jewish, of which the famous Ka'b Al-Ahbar.

The Islamic law prescribes the respect of life, even the one of the animals. Thus, he/it is allowed to kill the animals or to practice hunt that to eat. Mahomet's narration says: "A woman entered in hell because she had locked her/its pussy without giving him to eat in or to drink and without allowing him to eat the small beasts of the land."
Concerning the human life, the Koran expresses:

Because of this, we decreed for the Children of Israel that anyone who murders any person who had not committed murder or horrendous crimes, it shall be as if he murdered all the people. And anyone who spares a life, it shall be as if he spared the lives of all the people. Our messengers went to them with clear proofs and revelations, but most of them, after all this, are still transgressing (5:32).

This text, resumed of the Talmud, concerns the Jewish, but it is application general according to the rule according to which the standards that address to the Jewish are also valid for the Muslim if there is not indication that they are repealed for these last.

Elsewhere, the Koran forbids the infanticide, convenient to which resorted the associateurs:

You shall not kill your children from fear of poverty - we provide for you and for them (6:151)

When one of them gets a baby girl, his face becomes darkened with overwhelming grief. Ashamed, he hides from the people, because of the bad news given to him. He even ponders: should he keep the baby grudgingly, or bury her in the dust. Miserable indeed is their judgment (16:58-59)

The girl who was buried alive is asked: For what crime was she killed? (81:8-9).

The Islamic law not only prohibits the right from undermining to the life of others, but also to his/her/its own life, the suicide:

Do not throw yourselves with your own hands into destruction (2:195).

You shall not kill yourselves. GOD is Merciful towards you (4:29).

The respect of life is clearly illustrated by the possibility to resort to the hiding (taqiyyah) in case of hazard. The Koran says: "You shall not kill yourselves. GOD is Merciful towards you" (16:106). This verse would have been revealed following the persecution sustained by the prophet's mate on behalf of the unbelievers; these only dropped it when he/it insulted Mahomet. This one reassured it then that if the faith remained in its c.ur, it does not have anything to feel guilty.

As in substantive law, all attack to life requires a valid reason admitted by the law. The Koran uses the term "except rightfully (illa bil-haq)":

You shall not kill - GOD has made life sacred - except in the course of justice (6:151 and 17:33).

The Koran blames to the Jewish for having killed the prophets "unlawfully" ((bi-ghayr haq) 2:61; 3:21, 112, 181; 4:155).

The holy war is the first valid reason to touch the life of others and his/her/its own life. As we told it, the preservation of the religion is at the peak of the interests that to preserve the Islamic law tries. She/it passes before the right to life. So one cannot evoke the interdiction to kill or to make itself/themselves kill not to participate in the war. Several verses of the Koran prescribe the combat. We quote two of them:

Fighting may be imposed on you, even though you dislike it. But you may dislike something which is good for you, and you may like something which is bad for you. GOD knows while you do not know (2:216).
GOD has bought from the believers their lives and their money in exchange for Paradise. Thus, they fight in the cause of GOD, willing to kill and get killed. Such is His truthful pledge in the Torah, the Gospel, and the Quran (9:111).
B) Limits of the right to life in time of peace
The classic Islamic law foresees several offenses punished by the capital punishment:

a) Homicid

In case of voluntary manslaughter, the Koran gives to the eligible applicant the possibility to take vengeance on the guilty party in enforcement of law of the talion. This standard is inherited of the Bible. This punishment is expressed by the above stated, and developed verse 5:32 by the verse 17:33:

You shall not kill any person - for GOD has made life sacred - except in the course of justice. If one is killed unjustly, then we give his heir authority to enforce justice. Thus, he shall not exceed the limits in avenging the murder; he will be helped.

The Koran justifies the recourse to the lex talionis: "Equivalence is a life saving law for you, O you who possess intelligence, that you may be righteous" (2:179). He/it does not incite less to the pardon:

O you who believe, equivalence is the law decreed for you when dealing with murder - the free for the free, the slave for the slave, the female for the female. If one is pardoned by the victim's kin, an appreciative response is in order, and an equitable compensation shall be paid. This is an alleviation from your Lord and mercy. Anyone who transgresses beyond this incurs a painful retribution (2:178).

The manslaughter does not give the right to touch the life of others, but to compensatory measures:

No believer shall kill another believer, unless it is an accident. If one kills a believer by accident, he shall atone by freeing a believing slave, and paying a compensation to the victim's family, unless they forfeit such a compensation as a charity. If the victim belonged to people who are at war with you, though he was a believer, you shall atone by freeing a believing slave. If he belonged to people with whom you have signed a peace treaty, you shall pay the compensation in addition to freeing a believing slave. If you cannot find a slave to free, you shall atone by fasting two consecutive months, in order to be redeemed by GOD. GOD is Knower, Most Wise (4:92).

b) Robbery and armed insurrection

These two offenses, expressed by the above stated verse 5:32 (under: corruption on the land), are developed by the verses 5:33-34:

The just retribution for those who fight GOD and His messenger, and commit horrendous crimes, is to be killed, or crucified, or to have their hands and feet cut off on alternate sides, or to be banished from the land. This is to humiliate them in this life, then they suffer a far worse retribution in the Hereafter. Exempted are those who repent before you overcome them. You should know that GOD is Forgiver, Most Merciful.
The penalty of the crucifixion is probably the most humiliating penalty. According to the Koran, Pharaoh resorted to the crucifixion (to see 7:124; 12:41; 20:71; 26:49). The Koran speaks of it about Jesus' crucifixion, while denying it:

And for claiming that they killed the Messiah, Jesus, son of Mary, the messenger of GOD. In fact, they never killed him, they never crucified him - they were made to think that they did. All factions who are disputing in this matter are full of doubt concerning this issue. They possess no knowledge; they only conjecture. For certain, they never killed him (4:157).
c) Adultery

The Koran, contrary to the Bible, does not foresee the lapidation, but the flogging. However Umar (d. 644), the second caliph, made admit by an assembly, that the Koran comprised a farsighted verse the lapidation, and that this verse has been repealed in its letter, but held in his/her/its content. The lapidation also appears in the Sunnah; she/it was applied by Mahomet in the related aforesaid case to two Jewish adulteries that have been submitted to him.

d) Sorcery

The classic jurists foresee the capital punishment against the wizard because he/it is considered like an unbeliever according to the verse 2:102 of the Koran. They evoke narrations of Mahomet and caliph Umar that would have prescribed to cut his/her head.

e) Apostasy

It is the fact to abandon the Muslim religion. The capital punishment against this offense is foreseen not in the Koran, but in Mahomet's Sunnah that would have said: "The one that changes his/her/its religion, kill it." This offense is imprescriptible and cannot be the subject of grace on behalf of the authorities. Only the repentance can make the apostate prevent from incurring the capital punishment. It is according to this standard that imam Khomeini emitted his/her/its famous fatwa of February 14, 1989 condemning to death Salman Rushdie after the publication of his/her/its book The satanic verses. I also recall the case of Taslima Nasreen.

f) Serious Offenses

The state can apply the capital punishment as discretionary punishment against offenses that it estimates serious enough as the spying. He/it can also apply it in case of repetition of an offense for less serious offenses as the consumption of alcohol, offense normally punished of flogging.

g) Self-defense

The Islamic law permits to jeopardize the life of others in case of self-defense. One won't stay late on this notion known in all legislations of the world with some nuances.

2) Amputation of a member

The Koran indicates that the penalty of the amputation of the hand and the foot has been practiced by Pharaoh (7:124; 20:71; 26:49).

He/it foresees the amputation of a member according to the enforcement of law of the talion, of which he/it is question in the aforesaid verses: .il for .il, sprocket for sprocket, etc. Evidently it requires the presence of an equivalent member at the guilty person. Thus, a woman who would pull a testicle from a man should pay for the price of the testicle that she does not have.

On the other hand, he/it foresees the amputation as penalty of the offense of harabah, as indicated by the aforesaid verse 5:33.

Finally, he/it foresees the amputation of the hand against the offense of flight.

The thief, male or female, you shall mark their hands* as a punishment for their crime, and to serve as an example from GOD. GOD is Almighty, Most Wise (5:38)

3) Price of blood

He/it is foreseen by the verse 2:178 above mentioned, in case of pardon of an offense punished of the lex talionis. He/it is also planned for manslaughter.

No believer shall kill another believer, unless it is an accident. If one kills a believer by accident, he shall atone by freeing a believing slave, and paying a compensation to the victim's family, unless they forfeit such a compensation as a charity. If the victim belonged to people who are at war with you, though he was a believer, you shall atone by freeing a believing slave. If he belonged to people with whom you have signed a peace treaty, you shall pay the compensation in addition to freeing a believing slave. If you cannot find a slave to free, you shall atone by fasting two consecutive months, in order to be redeemed by GOD. GOD is Knower, Most Wise (4:92).

4) Whips
The Koran prescribes whips in case of adultery:
The adulteress and the adulterer you shall whip each of them a hundred lashes. Do not be swayed by pity from carrying out GOD's law, if you truly believe in GOD and the Last Day. And let a group of believers witness their penalty (24:2).

This penalty is also prescribed against the one that charges others of adultery, but without bringing four witnesses. The Koran says:

Those who accuse married women of adultery, then fail to produce four witnesses, you shall whip them eighty lashes, and do not accept any testimony from them; they are wicked (24:4).

5) Deprivation of the right to testify

The verse 24:4 above mentioned deprives the slanderer of the right to testify. He/it is some in the same way in case of false evidence concerning will (5:107-108).

6) Emancipation of a slave

The Koran prescribes in the verse 4:92 above mentioned a slave's payment under subscription in case of manslaughter. He/it is some in the same way in case of lack to an oath:

GOD does not hold you responsible for the mere utterance of oaths; He holds you responsible for your actual intentions. If you violate an oath, you shall atone by feeding ten poor people from the same food you offer to your own family, or clothing them, or by freeing a slave. If you cannot afford this, then you shall fast three days. This is the atonement for violating the oaths that you swore to keep. You shall fulfill your oaths. GOD thus explains His revelations to you, that you may be appreciative (5:89)

Finally, this penalty is foreseen against the one that compares his/her/its wife with the back of his/her/its own mother (formula by which the husband says that he will abstain of the sexual intercourse with his/her/its wife, compared to his/her/its own mother):

Those who estrange their wives in this manner, then reconcile thereafter, shall atone by freeing a slave before resuming their sexual relations. This is to enlighten you. GOD is Cognizant of everything you do (58:3).

7) To feed and to dress some poors
The Koran prescribes to feed and to dress some paupers for different minor offenses: lack to the fasting (2:184) or to an oath (5:89); hunt in statement of sacralization (5:95); comparison between the woman and the mother's back (58:4); obstacle to shave the head during the pilgrimage (2:196).

8) To make a sacrifice

The sacrifice is prescribed in case of obstacle to make the pilgrimage (2:196) and in case of hunt in statement of sacralization (5:95).

9) To fast

The fasting is prescribed in case of obstacle to shave the head during the pilgrimage (2:196), of manslaughter, of (4:92) lack to an oath (5:89), of hunt in statement of sacralization (5:95) and comparison between the woman and the mother's back (58:3-4).

10) Other sanctions
Other sanctions are foreseen by the Koran, of which we mention:

- 
To beat the woman for bad behavior (nushuz): 4:34.

- 
To banish the woman for bad behavior (nushuz): 4:34.

- 
To confine in the house until the death for the lesbians: 4:15.

- 
Not to frequent those that ridicule the religion: 4:140.

- 
Banishment for offense of harabah (insurrection, robbery): 5:33.

- 
To carry the malefactor as ransom (history of Joseph): 12:75.

- 
To transform some fishers in monkeys and in pigs. This penalty, as one can imagine it, is a measure taken by God. Three verses speak of it (2:65; 5:60; 7:166).

IV. Mitigation of the sanctions
Revealed in a firm directed by the private justice and the lex talionis, the Koran could not take into account this reality. He/it is going as far as seeing a positive element in the lex talionis:

Equivalence is a life saving law for you, O you who possess intelligence, that you may be righteous (2:179)

Elsewhere he/it says:

If it were not for GOD's support of some people against others, there would be chaos on earth (2:251).
But the Koran incites to the pardon. On the other hand, he/it grants to the delinquent, even for an offense as serious as the insurrection and robbery (5:33-34), the possibility to escape penalty if he/it surrenders before being taken by the authority. He/it foresees the replacement of a criminal tax penalty by a financial penalty, as indicated higher. It is necessary to add that the Koran nearly foresees some conditions impossible to achieve in some offenses as the adultery, while demanding the testimony of four people that, according to the Muslim jurists, must have seen "the cord in the bin", or "the feather in the inkpot." The Muslim jurists also fixed important limitations to avoid the amputation of the hand and the thief's foot.
One will also indicate that the Islamic law punishes the capital punishment him apostatizes, anticipated penalty not by the Koran, but in narrations of Mahomet. But here also one allows the apostate to repent and so to escape penalty, even though his/her/its repentance derives the fear of penalty. According to Mahomet's speech, one cannot open the man's c.ur to know the true reasons of his/her/its repentance. But one estimates that the repentance cannot take place that two times. If the guilty party apostatizes a third time, he is liable of the capital punishment.

One will finally indicate that if the victim's pardon, or even of the state, is allowed, this pardon cannot be granted in the offense of adultery, contrary to the substantive law that allows the husband to forgive to his/her/its wife.

V. Evolution of the sanctions
Most Arabian countries abandoned the Koranic penalties, opting for a system of penalties resumed mainly of the west. He/it remains however some countries that continue to resort to penalties say Islamic or returned there. Thus, the Saudi Arabia continues to apply the Islamic penalties against offenses as the flight, the adultery, the attack to life and to the physical integrity and the apostasy, whereas Egypt abandoned these penalties.

Sudan applied the Muslim criminal law of the month of September 1983 until the knock of state of March 1985, that reversed chairman Numeiri. This experience was beneficial for Egypt, because it made the Islamic criminal project of 1982 fail, remote in May 1985. Sudan, however, renewed with the Muslim criminal law while promulgating a new Muslim criminal code of 1991, as stern as the precedent, where all Islamic criminal tax penalties are foreseen there.

Libya adopted between 1972 and 1974 the laws directing the flight and robbery (law 148/1972), the accusation of adultery (law 52/1974) and the adultery (law 70 /1973). This last law only foresees the sentence of flogging (100 fillips), accrued with a discretionary sentence of confinement; she/it separates the non anticipated lapidation sentence by the Koran. I asked a Libyan judge if the amputation of the thief's hand is practiced in its country. The judge answered me by the negative. He/it explained to me that Kadhafi did not want to enter in a conflict opened with the people in a domain as delicate that the application of the Islamic law. He/it left to the popular committees the responsibility to legislate, and to the courts the responsibility to judge, himself reserving the responsibility to execute or not to execute the judgements, paralyzing thus the Islamic criminal law that does not please him. It recalls a little the presidential pardon granted to the chief of the state in France in criminal matter.

VI. Abolition of the capital punishment

The capital punishment causes a debate currently on the world plan. Is there a hope to see this sentence disappearing in the arabo-Muslim countries? What is the position of their governments and the doctrine?

1) Position of the arabo-Muslim governments

In his/her/its resolution 2005/59 of April 20, 2005, the Commission of the rights of the man of the United Nations was pronounced in favor of a call to the abolition of the capital punishment, exhorting the States in which the capital punishment remains in force to a moratory in view of a total abolition. This resolution has been adopted by 26 votes against 17, with 10 abstentions, as follows

One notes that no Muslim country voted for this resolution. And today, among the 57 countries being part of the organization of the conference Islamic, only eleven countries abolished the capital punishment, to know: Albania, Azerbaijan, the Coast-d'Ivoire, the Djibouti, the Guinea Bissau, the Kirghizstan, Mozambique, Senegal, Taczhikistan, Turkmenistan and Turkey. The Djibouti is the only Arabian country among these countries.
One evokes currently in Jordan not the abolition of the capital punishment, but the decrease of number of the offenses liable of this penalty. A government bill goes in this sense, but it meets an objection on behalf of the public. The Jordanian bar cautioned the Jordanian government against the consequences of the abolition of the capital punishment, indicating that the government's gait is the result of the pressure of suspected organizations as the American Human Rights watch that always makes usage of two weights two measures.

Algeria would head toward the passing of a bill abolishing the capital punishment. Already in June 2004, the Algerian minister of the Justice, Tayeb Belaïz had announced will to abolish it for other offenses that terrorism, the attack to the security of the state, the treason and the crimes of infanticide and parricide. He/it specified that Algeria is confronted to the problem of the extraditions of some criminals that the host countries refuse to hand him exactly because of the existence of the capital punishment. Currently one speaks of a farsighted project the total abolition, but one ignores when this project would be adopted.

2) The doctrine

The abolition of the capital punishment asks the question to know if it is possible to separate the application of a standard specifically foreseen by the Koran.

After having exposed the positions of the two relative camps to the capital punishment, the Egyptian Professor Al-Sayyid Ahmad Taha declares its support to the hold of this sentence, for the following reason:

[The capital punishment] is a standard established by God. The human thought cannot rise in no way to the row of the celestial thought. The Koranic text is authentic and clear and has his/her/its eternal philosophy: "Equivalence is a life saving law for you, O you who possess intelligence, that you may be righteous (2:179)."
He/it adds:

The capital punishment as arm by which the firm faces the hazards that threaten it from time to time is a necessity and will remain until the last day in Egypt in our legislation since the Islamic law is a main source of the right. However, the capital punishment is foreseen in our Islamic law.

Ghazali, Egyptian Sheikh very listened, critical strongly the Arabian thinkers who extol the eradication of the capital punishment like Europe. He/it even goes as far as accusing the Jewish and Christian religious persons in charge in Europe of having separated the ten summons and Moses' law that foresee the enforcement of law of the talion, the lapidation, struggle against the mess. He/it reminds to the Christian the Christ's speech that he/it did not come to abolish the law, but to fulfill it (Mt 5:17).

One finds the Muslim thinkers who approve the abolition of the capital punishment however.

For Al-Alayli, today's religious scientists limit themselves to repeat what has been said and to "adore the text to the letter." The Koran limited the recourse maximally to the capital punishment and Mahomet added that it was necessary to separate the application of the Koranic sentences by the doubt. Of this fact, this author says himself/itself more close to the abolition of the capital punishment that of his/her/its hold. He/it apportions the offenses to pathological causes; the delinquent's intention makes failure therefore. Of this fact, it is not possible to apply the capital punishment. He/it says that he/it feels a big hindrance to what a person can stand up in judge as on the last day to suppress life to others, whatever is the fairness of this judge and his/her/its impartiality. He/it adds: "So much as an offense does not threaten a firm entirely, the guilty party does not deserve the capital punishment."
Chapitre III. Right to physical integrity: male and female circumcision

Introduction

Man has always applied on his body and the body of others all kinds of marks for all sorts of reasons, in truth contradictory: divine order, mortification, domination, beauty, punishment, identification, purification, check to sexuality, sexual excitement, fertility, marking of the offspring, song in choirs, etc. In this survey, we limit ourselves to male and female circumcision.
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A Drawing From Sakkara Old Kingdom, 6th Dyn., 2300 BC, depicting circumcision
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I. The practice

1) Definition of male and female circumcision

There are mainly four forms of male circumcision:

1st type: This type consists of cutting away in part or in totality the skin of the penis that goes beyond the glans. This skin is called foreskin or prepuce.

2nd type: This type is practiced mainly by the Jews. The circumciser takes firm grip of the foreskin with his left hand. Having determined the amount to be removed, he clamps a shield on it to protect the glans from injury. The knife is then taken in the right hand and the foreskin is amputated with one sweep along the shield. This part of the operation is called the milah. It reveals the mucous membrane (inner lining of the foreskin), the edge of which is then grasped firmly between the thumbnail and index finger of each hand and is torn down the centre as far as the corona. This second part of the operation is called periah. It is traditionally performed by the circumciser with his sharpened fingernails. It is foloowed in traditional families by the mizzizah, suction of the penis.

3rd type: This type involves completely peeling the skin of the penis and sometimes the skin of the scrotum and pubis. It existed (and probably continues to exist) among some tribes of South Arabia. Jacques Lantier describes a similar practice in black Africa, in the Namshi tribe.

4th type: This type consists in a slitting open of the urinary tube from the scrotum to the glans, creating in this way an opening that looks like the female vagina. Called subincision, this type of circumcision is still performed by the Australian aborigines.

There are also four forms of female circumcision:

1st type: This type is excision of the prepuce

2nd type: excision of part or all of the clitoris.

3rd type: This type consists of excision of the prepuce of the clitoris and the clitoris with partial or total excision of the labia minora.

4th type: This type includes excision of part or all of the external genitalia and stitching/ narrowing of the vaginal opening (infibulation).
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Mohel Rabbi Yosef David Weisburg 

Jewish instruments
The Jerusalem Post Magazine, Nov. 5, 1976, p. 14
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2) Figures and geographical distribution
Annually, about 15 millions of people are mutilated, thirteen millions are boys and two millions are girls. With each heartbeat, a child passes under the knife.

Male circumcision is practiced in the five continents by about a billion of Muslims, three hundred millions of Christians, sixteen millions of Jews and an indeterminate number of animists and atheists.

Female circumcision was and continues to be practiced in the five continents by the Muslims, the Christians, the Jews, animists and atheists. But it is especially common in 28 countries, mainly African and Muslim. In Egypt, brought on the foreground these days, 97% of women are circumcised: 99.5% in the countryside and 94% in urban areas.

The Muslims are therefore the principal religious group that practice male and female circumcision.
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II. Religious debate

Religious arguments serve to either legitimize or to condemn male and female circumcision, including in the United States where male circumcision is done under medical pretenses.

 1) Debate among the Jews

A) The Bible

The Bible (Ancient Testament) contains no rule for female circumcision. It constitutes the basis on the other hand for the practice of male circumcision for the Jews, the Muslims and the Christians. Two texts govern this practice:

When Abram was ninety-nine years old, the Lord appeared to him and said to him: … I will establish my covenant between me and you, and your offspring after you, throughout their generations, for an everlasting covenant, to be God to you and to your offspring after you. And I will give to you, and your offspring after you, the land where you are now an alien, all the land of Canaan, for a perpetual holding; and I will be their God. God said to Abraham: As for you, you shall keep my covenant, you and your offspring after you, throughout their generations. This is my covenant, which you shall keep, between me and you and your offspring after you: Every male among you shall be circumcised. You shall circumcise the flesh of your foreskins, and it shall be a sign of the covenant between me and you. Throughout your generations every male among you shall be circumcised when he is eight days old, including the slave born in your house and the one bought with your money from any foreigner who is not of your offspring. Both the slave born in your house and the one bought with your money must be circumcised, so shall my covenant be in your flesh an everlasting covenant. And uncircumcised male who is not circumcised in the flesh of his foreskin shall be cut off from his people; he has broken my covenant (Gen. 17:1-14).

The Lord spoke to Moses, saying: Speak to the people of Israel, saying: If a woman conceives and bears a male child, she shall be ceremonially unclean seven days, as at the time of her menstruation, she shall be unclean. And on the eighth day the flesh of his foreskin shall be circumcised. Her time of blood purification shall be thirty-three days; she shall not touch any holy thing, or come into the sanctuary, until the days of her purifying are completed. If she bears a female child, she shall be unclean two weeks, as in her menstruation; her time of blood purification shall be sixty-six days (Lev. 12:1-5).

In the first text, the circumcision is sign of a covenant between God with Abraham and his offspring; the circumcision in Hebrew is called Berit milah, literally the covenant of the cut. The second text, on the other hand, situates the circumcision in the norms related to the purification of the mother and her child. In many other texts, the Bible opposes the circumcised ones to the ones who are not circumcised, the latter being considered unclean. The uncircumcised, for this reason, is forbidden to participate in religious ceremonies (Ex 12:48), to enter in the sanctuary (Ezek 44:9) or even in Jerusalem (Isa 52:1). The Bible sometimes makes a distinction between the physical circumcision of the foreskin, and the spiritual one of the heart (Jer 4:4) and of the ears (Jer 6:10).

B) Recent debate

Jews have practiced female circumcision. It continues to be done by Ethiopian Jews (the Falachas). But, to our knowledge, there is not a religious debate around this practice. One finds on the other hand, many Jews who fight against female circumcision while refusing to do the same for male circumcision. It is the case of Edmond Kaiser, founder of "Terre des Hommes" and "Sentinelles". So one preaches morals to Africans instead of preaching it to Americans and Jews. This stems from hypocrisy, cowardice and cultural imperialism.

Male circumcision continues to be practiced by the striking majority of Jews although they abandoned other numerous biblical norms: the law of "an eye for an eye"(Deut 19:21), the stoning of the adulterer (Deut 22:23), etc. One can however note that some opposed it since ancient times. Some Jews had dropped the practice, and some even redid their foreskin (I Macc 1:15; see also I Cor 7: 18), reason for which God would have rejected Esau, son of Jacob. Certainly, the Greek-Roman authorities were hostile to this practice, sometimes punishing it with death. But the Jewish religious authorities were not more tolerant of those who were not circumcised. Elijah complains bitterly about those who have abandoned the circumcision. (I Kings 19:10). The book of the Maccabees reports that some Jewish zealots went out to... circumcise by force all uncircumcised children that they found on the territory of Israel (I Mac 2:45-46). Today still, Cohen writes that in eyes of the Jews of all time, those who resist the abolition of the circumcision by sacrificing their life are heroes.

In modern time, the debate against male circumcision started after the French Revolution of 1789, whose goal was to create a secular society where the connection to religious communities is replaced by a national cohesion. In 1842, in Frankfort, a group of Jewish proposed the suppression of circumcision and its replacement by an egalitarian religious ceremony for boys and girls, without drawing blood. In 1866, sixty-six Viennese Jewish physicians signed a petition against the practice of the circumcision. In 1871, in Augsburg, rabbis decided that a child born of a Jewish mother and who remained uncircumcised for any reason had to be considered Jewish. One notes that Herzl’s son was not circumcised at birth; he was circumcised later as an adolescent on the insistence of his father's disciples.

This debate transferred to the United States with the Jewish immigrants. In this country, the reformed rabbis decided in 1892 to not impose the circumcision on the new converts. But with the increase of births in American hospitals and the generalization of male circumcision, rabbis were confronted with a practice of the circumcision which does not conform to Jewish norms, done by physicians, in the three days that follow the birth and without the religious ritual. They tried to remedy this by training some Jewish circumcisers. And as a religious marriage is recognized in the United States, rabbis tried to take the lost ground back by refusing to marry those who are not circumcised. The events of World War II reinforced the practice of circumcision. In 1979, the American rabbi congress decided that circumcision was mandatory and that it had to be done according to the Jewish norms with the religious ritual.

Currently, one sees a renewal of the critique against circumcision in progressive Jewish American milieu mostly based on its medical benefits and disbenefits. Because of the increasing hostility of the medical body towards circumcision and the dwindling rate of circumcised, Jews find themselves once more alone to decide. Their religious feeling being weak, they are not motivated to practice the religious circumcision anymore, either by refusing to circumcise their children, or by having them circumcised in hospitals without ritual. Faced with this situation, some Jewish authors ask that the practice of the circumcision be softened, that the ritual shall come before the amputation of the foreskin, that there should be a parallel ritual for girls and that women should be permitted to practice the circumcision. But others have opted for the suppression of the mutilation altogether while maintaining an egalitarian religious ritual for boys and girls. Instead of cutting the foreskin, some propose to cut a carrot as a symbol. Finally some others reject the ritual as well as the mutilation.

This debate has reached Israel where in 1997 human rights activists created an organization to fight against sexual mutilation. Dozen of parents, in spite of the opposition of their families, refuse to circumcise their children, a practice that they consider to be contrary to the Israeli legislation that forbids the abuse and the bad treatments of children. The singer and literary critique Menachem Ben says that he had his son circumcised his way, by referring to the text of the Bible that speaks of the circumcision of the heart. To those who advance the benefits of the circumcision, they reply that there are more children who die because of the circumcision than of the infections against which it is said to protect, and that it is enough to wash the penis to keep it clean. Quoting Maimonides, they further add that circumcision reduces sexual pleasure.

The head rabbi of Israel Eliahu Bakshi Doron says that to his big chagrin he knew what would happen: self-hate has taken hold of the people. The idea that anything Jewish is abominable has spread to the Brith Milah (circumcision) as well, that most Jewish sign, a simple procedure against which nothing can be said. Even claims about possible damage caused by circumcision do not, in the Rabbi’s opinion, justify any doubts about this ancient custom. "Who can decide that we are dealing with something primitive, antiquated, and painful. God be blessed, the Jewish people lived like this already for many generations. Even if circumcision harms sexual pleasure, that is not a tragedy".

2) Debate among the Christians

A) The New Testament

Jesus strongly attacked the religious authorities of his time. He denounced the law of the talion [an eye for an eye] (Mt 5:38-39) and the stoning of adulterers (Jn 8:3-11). But we do not find any concrete position of Jesus concerning circumcision. Of the four Gospels, only the gospel of Luke reveals that Jesus was circumcised when he was eight days old (Lk 2:21). One finds another reference to circumcision in John's gospel:

Why are you looking for an opportunity to kill me? The crowd answered: You have a demon. Who is trying to kill you? Jesus answered them: I performed one work, and all of you are astonished. Moses gave you circumcision – it is, of course, not from Moses, but from the patriarchs – and you circumcise a man on the Sabbath. If a man receives the circumcision on the Sabbath, in order that the Law of Moses may not be broken, are you angry with me because I healed a man’s whole body on the Sabbath? Do not judge by appearances, but judge with right judgment (Jn 7:19-24).

Note here that Jesus does not say that the circumcision comes from God, but from patriarchs.

The Acts of the Apostles reports that, when the non-Jews began to become Christian, the question of the circumcision raised a big debate. After Peter had answered the invitation of an uncircumcised Roman centurion and converted him, the circumcised Christians of Jewish origin questioned him, blaming him for having gone among uncircumcised and have eaten with them (11:2-3). Peter justified his gesture by a vision in which he had heard a voice telling him three times: "What God has maid clean, you must not call profane" (10:15-16 and 11:8-10). But the circumcised did not hear him this way; some people descended from Judea and taught to their brothers: "Unless you are circumcised according to the custom of Moses, you cannot be saved (15:1). The question was addressed in a meeting of apostles and elders that took place in Jerusalem (15:2). Jacob arbitrated the debate by deciding that it is not necessary to bother those pagans who convert to God. The only thing to ask of them is to "abstain from thing polluted by idols and from fornication and from whatever has been strangled and from blood" (15:19-20).

Paul, responsible for converting pagans, came back repeatedly to this question. Two passages summarize his position:

[...]let every one lead the life, which the Lord has assigned to him and in which God has called him. This is my rule on all the churches. Was any one at the time of his call already circumcised? Let him not seek to remove the mark of the circumcision. Was any one at the time of his call uncircumcised? Let him not seek circumcision. For neither circumcision counts for anything nor uncircumcision, but keeping the commandments of God. (I Cor 7:17-20).

You have put off the old nature with its practices and have put on the new nature, which is being renewed in knowledge after the image of his creator. Here there cannot be Greek and Jew, circumcised and uncircumcised, barbarian, Scythian, slave, free man, but Christ is all, and in all. (Col. 3:10-11).

From mandatory, circumcision thus became optional, for theological and tactical reasons. One will notice here that one finds no reference in the texts of the Old or the New Testament evoking the sanctity of an unwilling person's physical integrity nor a medical justification for circumcision, main arguments used today in the discussion of male and female circumcision.

B) Recent debate

The debate about male circumcision continued in the first centuries among the Christians. Origen (185-254) compares the physical circumcision of Abraham to a spiritual circumcision: a lot of things showed in images the reality to come (1 Cor. 10:11). He adds that the circumcision asked by God is the one of the heart (so-called spiritual) and not of the foreskin (so-called physical). For him, man must not only circumcise the foreskin, but all his members while abstaining from using them to commit sin.

This allegorical interpretation of the circumcision is found again in Cyril, Patriarch of Alexandria (v. 376/380-444), who blames the Jews for having taken the Bible to the letter. Mentioning Paul (I Col 7:19), he writes: The real meaning of circumcision reaches its fullness not in what the flesh feels, but in the will to do what God has prescribed. To this religious argument, Cyril adds one of the perfection of human nature:

 [...] the God that is above all things created thousand of races of living beings devoid of reason. However it appears that in their constitution oriented toward the most exact beauty, there is nothing either imperfect or superfluous. They are quite free of these two lies and escaped this double accusation. How could God, the artist by excellence, who gave such attention to the smallest things, make a mistake in the most precious of all? And when he introduced in the world the one that is after his image, would have he made him uglier than the beings devoid of reason, if it is true that in them there is no mistake, whereas there is one here?

The circumcision continues to be practiced in certain Christian communities in the Middle East in contact with Muslims. It is notably the case of the Copts of Egypt, Sudan and Ethiopia, who practice male and female circumcision. In my discussions with the Copts of Egypt, I noted that they use the same Muslims’ arguments: the circumcision of Abraham and Jesus. They are not informed of the view of Acts of the Apostles or epistles of St. Paul. As for the Coptic religious leaders, they say that baptism replaced the circumcision for the Christians. Referring to St. Paul, Anba Gregorius repeats that circumcision is nothing. He only sees it as a custom or an optional hygienic measure. The Christian who wants to be circumcised must however do it before baptism; if he does it later, he commits a great sin.

Maurice As'ad said that God created man and woman in a splendid form, and no one has the right to cut a part of his/her body. For As'ad, female circumcision is forbidden because it consists of cutting a part of the sexual organ, whereas the male circumcision is optional because one touches the sexual organ only in a superficial manner.

In our century, the religious debate around male circumcision started again among the Christians, notably the Protestant fundamentalists of the United States. In that country, scientific reason is used to justify the Old Testament. And it does not limit itself to circumcision.

Published in 1963, currently in its 15th edition, the book "None of these diseases" by Christian physician McMillen has sold more than a million of copies. The title of this book comes from a quote of Exodus mentioned in the foreword:

If you listen to the voice of the Lord your God and do that which is right in his eyes, and give heed to his commandments and observe all of his laws, I will put none of the diseases upon you which I put upon the Egyptians, for I am the Lord, your healer. (Ex 15:26).

This work says that the promise contained in this verse remains applicable even to the twentieth century. He dedicates a chapter to the wisdom of circumcision. Reporting a case of death by cancer, he says: What makes his death even more tragic is the fact that medical science has now proved that cancer of the penis is almost entirely preventable by following an instruction God gave to Abraham over four thousand years ago. He misrepresents that Jews rarely suffer from cancer of the penis, because of the circumcision instituted by God. Circumcision must be done as prescribed by God on the eighth day... for medical reasons: vitamin K matures on the eighth day. If the operation is done before, it will bring about hemorrhage; done later, it traumatizes the child.

Pastor Dan Gayman wrote a pamphlet: "Lo, children... our inheritance from God", title inspired by Psalm 127:3: "It is the inheritance of the Lord that reward the sons". He depicts circumcision not only like a guideline for male health, but also for his morality and his spirituality. Circumcision was given to Abraham and must be practiced by all his descendants on the eighth day, including by the Christians. It helps to maintain purity by curtailing sexuality and by fending off numerous illnesses. Those who disobey the divine orders must expect to suffer from the ominous aftermath.

The TV evangelist Pat Robertson, presidential candidate in the United States in 1988, said:" If God gave instructions for His people to be circumcised, it certainly would be in good judgment as God is perfect in wisdom and knowledge."
Pastor Jim Bigelow opposes this use of the Bible. If it is true that the circumcision prescribed by God to the Jews is good, then it is also necessary to conceive how good all biblical prescriptions are such as those relating to the purification of women, to kosher food, etc. The Bible says: "You will not eat the flesh of a dead animal. You will give it the stranger who resides in your home, or sell it to a stranger on the outside. Are you indeed a people dedicated to the Lord your God" (Deut 14:21). How can God forbid to some and allow others to eat the flesh of a dead animal?

Bigelow adds that circumcision practiced today differs from the symbolic circumcision predicted in the Bible. One could therefore not give it all the benefits advanced by scientists. And if God considered that circumcision on the eighth day was necessary for health, why would he have let his people wander in the desert for 40 years without circumcision? In the same way, it would be inconceivable that the New Testament considers it as nothing (I Cor 7:19). Could God expose his followers to danger for two thousand years if circumcision was really useful? However, the Holy Spirit inspires texts of the New Testament. That is why Bigelow concludes:

Logically, you cannot pick and choose at will. Old Testament law handed down by an all-wise God is either all good medicine or it is altogether something else! In looking over just those ordinances we've discussed in this chapter, it seems quite justifiable to conclude that God's intent and purpose was not to reveal medical knowledge in the law but to fashion a unique people upon the earth.

Rosemary Romberg, a Christian nurse married to a Jew and author of a great piece against circumcision, explains that Christian parents, while knowing that circumcision is not right on a medical level, figure that circumcision is good since it is prescribed by the Bible. In disagreement with this position, she wrote a small six-page document to dissuade some of them. Her position can be summarized as follow:

- Some practices prescribed by the Bible are not accepted nowadays, like burning birds and animals.

- For Christians, the question of circumcision has been decided by the New Testament, which considers it as nothing.

- The Bible did not prescribe the circumcision for hygienic reasons. Besides, it talks of it a metaphorical manner: circumcision of the heart, of the ears.

- Jesus was circumcised, but Marie and Joseph were Jewish and did not have the choice at that time. St Ambrosius explains: Since the price has been paid for all by Christ by his suffering, there is no need to draw blood by circumcision anymore.

- By making children suffer, the circumcision is in opposition with the two principles of the New Testament: ‘The fruit of the Spirit is love, joy, peace, patience, kindness, generosity, faithfulness, gentleness, and self/control". (Ga 5:22-23), and "Everything that you want men to do for you, do it for them" (Mt 7:12).

3) Debate among the Muslims

A) The Koran and the Sunnah 

The Koran, primary source of Moslem law, neither mentions male circumcision nor female circumcision. Some Moslem authors find however a justification for male circumcision in the verse 2:124: “… when his Lord tried Abraham with His commands (kalimat), and he fulfilled them. He said: Lo! I have appointed thee a leader for mankind”. 

Resorting to certain sayings of Mohammed, the classic and modern Moslem authors interpret the term commands as referring to the circumcision of Abraham as reported by the Bible. However, as Abraham is a model for the Moslems, they must act as he acted: "We have then revealed to you: follow the religion of Abraham, a true believer" (16:123). 

For lack of a Koran text, classic and modern Moslem authors resort to Mohammed’s text. Here are some examples of writings of contemporary Arabic authors: 

Mohammed asked a circumciser woman if she continued to practice her profession. She answered in the affirmative while adding: unless it is forbidden and that you don't order me to quit this practice. Mohammed replied to her: But yes, it is permitted. Come closer to me so that I can teach you: If you cut, don't go too far because it gives more glow to the face and it is more pleasant for the husband. According to other reporters, he would have told her: Cut slightly and don't exaggerate because it is more pleasant for the woman and better for the husband. The Shiites mention Al-Sadiq as the reporter of this account. 

Mohammed said: Circumcision is "sunnah" for men and "makrumah" for women. The term sunnah means here that it is accommodating to the tradition of Mohammed or simply a custom in the days of Mohammed. The term makrumah means “meritorious action or noble deed”. Which implies that it is preferable to practice female circumcision. The Shiites mention Imam Al-Sadiq: Female circumcision is a makrumah; is there anything better than a makrumah?.
Mohammed said: The one who becomes a Moslem must let himself be circumcised even though he is older. 

One asked Mohammed if an uncircumcised could make the pilgrimage to Mecca. He answered: No, as long as he is not circumcised. 

Mohammed says: Five [norms] belong to the fitrah: the shaving of the pubis, the circumcision, the cut of moustaches, the shaving of armpits and the size of nails. The term fitrah would indicate practices that God taught his creature. The one who seeks perfection must conform himself to these practices. Those are not mandatory practices, but simply advised. 

Mohammed said: If the two circumcised parts meet or if they touch each other, it is necessary to do an ablution for the prayer. This means that the woman and the man were circumcised Mohammed’s time.

Classic Moslem authors also relate that Sarah, jealous of Hagar, argued with her and swore to maim her. Abraham protested. Sarah answered that she could not recant. Then Abraham told Sarah to circumcise her, so that circumcision became a norm among women.
B) Recent debate around male circumcision 

Male circumcision doesn't seem to have always been practiced by the Moslems. Here are some facts: 

Classic authors are not unanimous about the circumcision of Mohammed. Some think that he was born circumcised and others believe that he was circumcised by an angel or by his grandfather. These contradictory speculations around an important fact of Muhammad's life lead us to the conclusion that Muhammad was not really circumcised. This conclusion seems confirmed by the fact that neither Ibn-Ishaq (d. 767) nor Ibn-Hisham (d. 828), the two famous biographers of Muhammad, speaks of his circumcision

Having learned of the death of old men who have been ordered by a governor to be circumcised after their conversion, Hasan Al-Basri was indignant and says that a lot of people belonging to different races became Moslem in the days of Mohammed and no one looked under their clothes to see if they were circumcised, and they were not circumcised. 

Ibn-Hanbal recounts in his Al-musnad compilation: Uthman Ibn Abi-al-As was invited to a circumcision, but he declined the invitation. Asked why, he answered: in the days of Mohammed we didn't practice the circumcision and we were not invited. 

Al-Tabari says that the Caliph Umar Ibn Abd-al-Aziz (d. 720) wrote to the general of his army Al-Jarrah Ibn Abd-Allah (d. 730) after having conquered the region of Kharassan: "Those who pray before you toward the Mecca, dispense them of the payment of the tribute". People then hurried to convert to Islam. One indicated then to the general that people converted not by conviction but to avoid paying the tribute and that he needed to submit them to the test of circumcision. The general consulted the Caliph, who answered him: "God sent Muhammad to call people to Islam, not to circumcise them".

Closer to us, some rejected the interpretation that is made of the aforementioned verse 2:124, interpretation that Muhammad Abdou assigns to the Jews to ridicule Islam. Imam Mahmoud Shaltout also says that this interpretation is excessive. The latter, relying on the authority of Imam Al-Shawkani, adds that texts regarding male and female circumcision are neither clear nor authentic. In spite of it, the overwhelming majority of modern Moslem authors maintain that male circumcision is mandatory. 

According to the Saudi religious authorities, a man who converts to Islam must get circumcised, but to avoid that he refuses to enter Islam for fear of this operation, this requirement can be delayed until the faith is consolidated in his heart. Al-Sukkari grants the woman the right to dissolve the marriage if the husband is not circumcised, because the foreskin could be a vector of diseases and a reason for disgust that would prevent the realization of the goals of the marriage, assumedly love and good understanding in the couple. The woman, he says, has the right to have gotten married to someone beautiful and clean, Islam being the religion of cleanliness, of purity. Ahmad Amin reports that a Sudanese tribe wanted to adhere to Islam. Its chief wrote to a scientist of the Azhar to ask him what it was necessary to do. The scientist sent him a list of requirements, placing circumcision at the top. The tribe then refused to become Moslem. 

We have however found five modern Moslem authors that dispute the practice of male circumcision: 

The Egyptian thinker Issam-al-Dine Hafni Nassif translated in 1971 the work of Joseph Lewis: In the name of humanity, under the title: Circumcision is a harmful Jewish mistake. In foreword, longer than the text itself, Nassif asks to put an end to male circumcision that he considers a barbaric practice introduced by the Jews in the Moslem society. 

The sarcastic journalist Muhammad Afifi published in the magazine Al-Hilal in Cairo, in April 1971, a long report of the aforesaid work translated by Nassif. He doesn't hide his hostility to male circumcision. 

The Libyan judge Mustafa Kamal Al-Mahdawi, currently charged with apostasy, regards male circumcision as a Jewish custom. The Jews believe that God only sees them if they carry the mark of the circumcision or if they mark their doors with blood. He refers here to God's command given to the Jews that they put the blood of the sacrificed animal on the two sides and the lintel of houses because he intended to strike all first- born in Egypt (Exodus 12:7-13). Al-Mahdawi adds that the Koran doesn't mention such a smooth logic. God does not jest like that, just as he did not create the foreskin solely as a superficial object to be cut. He mentions the verse: Our Lord, you have not created all this in vain! Glory to you! Protect us from the punishment of the fire (3:191). 

Jamal Al-Banna, Imam Hassan Al-Banna’s younger brother (founder of the Moslem Brother movement), invoking the verse “Yes, we created Man in the most perfect form (95:4), says that male and female circumcisions are not part of the Moslem religion since they are not present in the Koran. 

Turkish author, Edip Yuksel, representative of a Moslem group in the United States founded by the Egyptian Rashad Khalifa who rejects all reference to Mohammed’s story, said in a release on the Internet: One must ask how a merciful God could commend such pain and injustice of children.... For all true savants of the Koran, the answer is clear. God, in his infinite mercy, cannot accept such a cruel ritual. This act is not mentioned at all in the Koran. It is only in recent inventions (hadiths), human work, that one can find such laws and cruel rituals... Let us put an end to this old crime against our children dating back many centuries. This release refers the readers to my article on the Internet, titled To mutilate in the name Jehovah or Allah. Contacted by e-mail, Yuksel confided to me that the article in question opened his eyes and the eyes of his friends. 

Let us consider that the Koran is the only holy book that omits the term circumcision and insists, in ten verses, on the perfection of the human nature. One of these verses reads as follow: [The Satan said]: "I will surely take of Your servants an appointed portion, and I will surely lead them to perversity, and I will stir whims in them, and I will enjoin them and they will cut off the cattle's ears; and I will enjoin them and they shall alter God's creation. But whoever takes Satan for patron, apart from god, shall surely suffer a plain perdition" (4:118-119). This verse considers changing God's creation obedience to the demon. Therefore, the silence of the Koran in regard to male circumcision must be interpreted as an opposition to this practice.

C) Recent debate around female circumcision 

Although one finds a lot of Moslem authors who condemn female circumcision, the majority of these authors maintain that it is a makrumah, based on Mohammed’s words. The debate is especially furious in Egypt. In this country, the Commission of fatwa gave three fatwas: 

The fatwa of May 28, 1949 declared that the abandonment of the female circumcision does not constitute a sin. 

The fatwa of June 23, 1951 considers that it is desirable to practice female circumcision because it restraints nature. It does not permit to take into consideration the opinions of physicians regarding its detriments. 

The fatwa of January 29, 1981, whose author is Jad-al-Haq, who became thereafter the Sheik of the Azhar, affirms that he is not possible to abandon the teachings of Mohammed in favour of the teaching of another, even a physician, because medicine evolves and is not constant. The responsibility for the girl’s circumcision falls on the parents and those in charge of her. He adds: "If the people of a region refuse to practice male and female circumcision, the chief of the state can declare war on them". 

Jad-al-Haq reiterated his position in another fatwa in October 1994, in which he repeats three times the sentence relating to the declaration of war against those who abandon male and female circumcision. 

The Moslems who practice female circumcision think that it is part of the religion. The uncircumcision has some serious consequences on the social level. In certain countries, an uncircumcised girl will not get married and people will speak of her as of a person of bad conduct, possessed by the devil. In the Egyptian countryside, the matron who practices female circumcision delivers a certificate for the marriage. El-Masry relates the words of an Egyptian midwife who had circumcised more than 1000 girls. According to her, the fathers who would oppose the excision of their daughters should be lynched, because these fathers accepted in sum that their girls become prostitutes. 

Numerous organizations in the Moslem countries where female circumcision is practiced try to oppose it. They recall that the Koran affirms the perfection of God's creature. Opponents to female circumcision add that texts assigned to Mohammed are of little credibility. It is the opinion of Imam Shaltout and Sheik Mohammad Al-Tantawi who argues that in the absence of certain basis in the Koran and texts of Mohammed, it is the opinion of physicians that makes the law..

III. Legal debate
1) Legislature's silence concerning male circumcision

The UNO and its specialized organizations have always established a clear distinction between female circumcision, which they condemn, and male circumcision, which they are silent about, without ever making a scientific survey justifying the distinction.

A distinction has already been made just at the semantic level. That is, these organizations used to use the term female circumcision, but changed to female genital mutilation in 1990, keeping the term circumcision for only male circumcision. Male circumcision has never been qualified in international documents as a mutilation.

During the UN seminar in Ouagadougou (Burkina Faso) in 1991, participants asked for a way to dissociate, in the minds of people, male circumcision from female excision. Three reasons were invoked against female circumcision: it is based on superstitions, it is not mentioned in the Bible or the Koran, and it is harmful to women's health. As for male circumcision, it was deemed to have a hygienic value.

In her last report of 2000, Mrs. Mrs. Halimah Al-Warzazi, special rapporteur of the UN on traditional practices, indicates that she received a few letters condemning male circumcision, but she insists her mandate is limited to female circumcision. She pretends that the harmful effects of male circumcision cannot in any way be compared or equated with the violence, danger, and risk faced by girl children and women. She also insists that male circumcision may be related to a lower risk of HIV transmission from women to men.

Thus, it can be concluded that the religious bases of male circumcision, the trivialization of its health implications, or even its beneficial effect are reasons the UN uses to justifying not leading a campaign against routine male circumcision. We can also say that female circumcision has a religious basis in the eyes of those who perform it, including even animists. On the other hand, the UN and its organizations have never made a study on the harmful effects of male circumcision. Let's also recall that some forms of male circumcision are more harmful than some forms of female circumcision.

The true reason behind the UN's silence is political. I asked Dr. Leila Mehra from the WHO: "Why the WHO is concerned only with female circumcision and does not consider male circumcision?" She responded in a meeting held in her Office in Geneva on January 12, 1992: "Male circumcision is mentioned in the Bible. Do you want to create problems for us with the Jews?" The same day, I met Mrs. Berhane Ras-Work, president of the Inter-African committee in her office in Geneva. Strangely enough, she gave me the same answer, illustrating that the two of them undoubtedly consulted each other before meeting with me.

If we look in the documents of the CE, we notice they make no mention of male circumcision. This topic has never been discussed within the Council. A June 22, 1999, letter of the European Court reads: "The Council of Europe [addresses] problems raised inside by the various institutions that work there. If a particular problem was not taken in consideration, it is probably because it has not yet been denounced in adequate manner". Another letter of the European Parliament of July 12, 1999, also confirmed that male circumcision has not been treated by this Parliament.

2) Male and female circumcisions and non-discrimination

The condemnation of female circumcision and the silence facing male circumcision, without a valid scientific justification to distinguish the two translate into:

-
a recognition of a right afforded women that is denied men;

-
the condemnation of the African culture that practices female circumcision and the acceptance of Western culture that does not participate in this practice but does practice male circumcision; and

-
the refusal to protect children of Jews and Muslims by fear of political consequences.

The international and national legislatures, as well as the NGOs, that adopt the same position, violate a fundamental principle of human rights: the principle of non-discrimination. This principle is mentioned practically in all international documents and Western and African constitutions. We mention here some articles:

The Charter of the UN

Art. 1 - The purposes of the United Nations are [...]

3) To achieve international cooperation in solving international problems of an economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion.

Art. 55 - [...] the United Nations shall promote: [...]

c) universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion.

The Universal declaration

Art. 2 par. 1 - Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

Art. 7- All are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in violation of the Declaration and against any incitement to such discrimination.

The Child's convention

Article 2 par. 1 - States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.

The Oath of Geneva of the WMA:

I will not permit considerations of age, disease or disability, creed, ethnic origin, gender, nationality, political affiliation, race, sexual orientation, or social standing to intervene between my duty and my patient.

The Declaration on the rights of the patient of the WMA:

- 
Every person is entitled without discrimination to appropriate medical care.

- 
Every patient has the right to be cared for by a physician whom he/she knows to be free to make clinical and ethical judgments without any outside interference.

To avoid transforming the principle of non-discrimination in a propaganda slogan empty of any meaning, this principle must find application in decisions of the institutions that preach it. If these institutions violate it, their decisions become invalid even though these decisions have been taken in unanimity. To validate these decisions, it is necessary either to suppress the principle of non-discrimination of their laws, or to give a valid justification for the discrimination they practice.

3) Religious and cultural rights

Because of the importance of the religious and cultural norms, the legislature has tried to recognize a community's right to live according to its religious norms and to practice its cultural norms. The Universal declaration

Art. 18 - Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.

Art. 27 par. 1 - Everyone has the right freely to participate in the cultural life of the community ...

The right to perform circumcision as a religious or cultural demonstration is invoked by proponents of male and female circumcision. To this point, Professor Freeman of the London Law School:

To deny a Jewish or Muslim child a circumcision is to undermine that child's right to cultural heritage and identity.

Relying on article 1, par. 1 of the Covenant on Economic Rights and the Covenant on Civil Rights, he adds:

It can be maintained that cultural identity, a sense of belonging to a religious and cultural group, is a fundamental human right.

But he makes the following reservation:

This right does not mean that every religious practice can be tolerated in the name of multiculturalism. There is a balancing exercise to be undertaken to determine whether a particular procedure or treatment is in a child's best interests. The relative harms and benefits of ritual circumcision are such that a parent's decision to circumcise in the name of religion should not be questioned.

From this quotation, it's clear Professor Freeman refers to female circumcision. But, in fact, proponents of this practice ask also for the right to perform female circumcision in the name of their culture and their religion, as much as the Jews do with male circumcision. As mentioned previously, Jomo Kenyatta does not hesitate to compare clitoridectomy in his tribe to male circumcision in the Jewish community:

Clitoridectomy, like Jewish circumcision, is a mere bodily mutilation which, however, is regarded as the conditio sine qua non of the whole teaching of tribal law, religion, and morality. The initiation of both sexes is the most important custom among the Kikuyu. It is looked upon as a deciding factor in giving a boy or girl the status of manhood or womanhood in the Kikuyu community.

This is the position of proponents of male and female circumcision. The international and national legislatures do not share this position. A clear distinction is made between male circumcision, which remains tolerated, and female circumcision, which is forbidden. As for female circumcision, the majority of the participants in the seminar on traditional practices held in Ouagadougou in 1991, a seminar organized by the UN Commission on human rights, stated "the explanations drawn of the cosmogony and those based on the religion must be assimilated to superstition and must be denounced as such. Neither the Bible, nor the Koran does prescribe to women to be excised". Thus, one depreciates the religious concepts not expressed in the Bible or in the Koran, concepts considered superstitions. We refer the reader to the position of the CE in this respect.

Circumcision is certainly a religious and cultural practice that imposes itself on communities. But it is also a practice that touches the individual who is generally a minor without medical reason. While communities have a right to perform religious and cultural acts, they must respect individual rights, mainly the right to adhere to religious beliefs and cultural customs, the right to physical integrity and life, the right to modesty, and the right to respect the dead. The question then arises what has priority: community or individual rights?

A basic international human rights rule is that individual rights are considered fundamental and have priority over collective rights. In the name of tolerance toward religion or culture, a community cannot ask the legislature to close its eyes to violations of fundamental individual rights. This rule has clearly been expressed in the UN Declaration of principles on tolerance proclaimed and signed November 16, 1995, by member states of the UNESCO. Article 1, par. 1 defines tolerance as follows:

Tolerance is respect, acceptance and appreciation of the rich diversity of our world's cultures, our forms of expression and ways of being human. It is fostered by knowledge, openness, communication and freedom of thought, conscience and belief. Tolerance is harmony in difference. It is not only a moral duty, it is also a political and legal requirement. Tolerance, the virtue that makes peace possible, contributes to the replacement of the culture of war by a culture of peace.

But this article adds in par. 2:

Tolerance is not concession, condescension or indulgence. Tolerance is, above all, an active attitude prompted by recognition of the universal human rights and fundamental freedoms of others. In no circumstance can it be used to justify infringements of these fundamental values. Tolerance is to be exercised by individuals, groups and States

It's appropriate at this point to recall the Geneva oath of the WMA:

I will not permit considerations of age, disease or disability, creed, ethnic origin, gender, nationality, political affiliation, race, sexual orientation, or social standing to intervene between my duty and my patient.

This quotation means that the physician must not be influenced by religious or cultural reasons in his medical intervention.

4) Circumcision and the right to physical integrity and life

Male and female circumcision is an infringement of physical integrity that reduces the natural functions and drives and leads to physical, psychic, and sexual complications and sometimes death. For this reason, it is a violation of the rights to physical integrity and life.

These two rights are among the most important human rights. Laws of all countries of the world, those of the West or the Third-world, mention them, impose penal sanctions for their violations, and provide civil reparation against those who violate them.

The international legislature has explicitly placed the right to life at the forefront of the rights it guarantees. We give here some examples.

The Universal declaration:

Art. 3 - Everyone has the right to life, liberty and security of person.

The civil Pact:

Art. 6 par. 1 - Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life.

The Child's convention:

Art. 6 – 1) States Parties recognize that every child has the inherent right to life.

2) States Parties shall ensure to the maximum extent possible the survival and development of the child.

The European convention of human rights:

Art. 2 par. 1 - Everyone's right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.

Strangely, none of these four documents mentions the right to physical integrity. The only two international documents that mention this right are the American convention of human rights of 1969 and the African charter of human rights of 1981:

Let's signal also that the four Geneva Conventions relative to humanitarian international law forbid infringements on physical integrity. Regarding mutilations, article 3 par. 1 reads:

... are and shall remain prohibited at any time and in any place whatsoever [...] violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture.

This disposition applies "without any adverse distinction founded on race, colour, religion or faith, sex….". If such a disposition must be applied in war, a fortiori it must be applied in peace.

5) Circumcision and the right to modesty

Laws of all countries of the world punish infringements on modesty. The respect for a child's modesty is foreseen by the Child's convention:

Article 16 par. 1 - No child shall be subjected to arbitrary or unlawful interference with his or her privacy, family, home or correspondence, nor to unlawful attacks on his or her honour and reputation.

Art. 34 - States Parties undertake to protect the child from all forms of sexual exploitation and sexual abuse.

Opponents to female circumcision in Egypt do not hesitate to use these norms to support their opposition to female circumcision. The vice-president of the Egyptian Cassation Court has written that the physician who touches a woman's breast commits an infringement of a woman's right to modesty, except in cases where a medical reason exists. The same rule applies if one touches a girl's genitalia. Professor Al-Saghir of the law faculty of Ain Shams writes.

6) Circumcision and respect of the dead

Respect for the human cadaver has been imposed on humanity since time immemorial. Whoever attacks a cadaver commits an act of profanation. To our knowledge, the international legislature does not expressly address human rights after death, unless we consider this right to be included within the articles that protect human dignity and forbid cruel, inhuman, and degrading treatment. Laws of all countries of the world carefully provide that the human cadaver and the place where it is buried should not be profaned. For example, article 262 par. 1 of the Swiss Penal Code provides: "Everyone who desecrates or publicly offends a human cadaver... shall be punished with imprisonment or with a fine".

Among Jews the fetuses of dead male children are circumcised before being buried. Similarly, the same procedure is performed on the Jews who died uncircumcised. Circumcision constitutes a burial condition in a Jewish cemetery. This last issue was the subject of an agitated debate in the Knesset, the Israeli Parliament. Circumcision of the dead is extolled by certain Muslim jurists.

There is no doubt that such a practice is a profanation of the dead. Certainly the refusal to bury a dead person in a cemetery because he is not circumcised must constitute religious discrimination. Even though such a repugnant act is not regulated by international or national legislation, it is undoubtedly the duty of intellectuals to denounce it publicly as contrary to good customs and morals.
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