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I. Abortion and the right to life 

The right to life is guaranteed in all legal systems, whether religious, national or international. 

The Universal Declaration of Human Rights says: "Everyone has the right to life, liberty and security of person" (art. 3). International Covenant on Civil and Political Rights says: "Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life"(art. 6.1). 

Is abortion, which constitutes an interruption of pregnancy, constitutes a violation of the right to life? To answer this question you have to determine when life begins, or when begins the existence of a person. But no international document indicates it. The symposium on law and population, held in Tunis 1974 under the auspices of the United Nations calls on governments to legalize abortion, considering it as any other act relating to health, to eliminate discrimination between rich and poor, riche people being the only ones able to have abortion by travelling outside their own countries. It recommends that they at least allow abortion to protect the lives and health of women, and particularly to prevent the birth of malformed children and in cases of rape and incest. 

The Koran and Sunnah are the two primary sources of Islamic law. Both sources include elements related to the formation of the human fetus (Janin), elements that classical Muslim jurists used to determine the beginning of life - or more precisely the time of insufflation of the soul - and the attitude in front of abortion. This is what we see in the next point. 

II. The fetus in the Koran and Sunnah 

1) Texts of the Koran on the fetus 

The Arabic word Janin (plural ajinnah) that we translate fetus or embryo, etymologically means what is hidden. This term appears only once in the Koran: 

He knows you best since he generated you from the earth, and you were [embryos] hidden in the wombs of your mothers (53:32). 

Apart from this verse, the Koran contains several texts concerning the gradual formation of the human being within its mother. We include here the most important passages: 

We created the human from an extract of clay. Then we made him a drop [of sperm] in a firm settlement. Then we created out of the drop [of sperm] an adhesion; and out of the adhesion we created an embryo. Then out of the embryo, we created bones and we clothed the bones with flesh. Then we generated it as another creation. Blessed be God, the best of the creators! (23:12-14). 

That is the knower of the secret and the visible, the proud, the very-merciful, who made everything that he created well. He began the creation of the human from clay, then he made his offspring from an extract of humble water; then he shaped him and breathed into him of his spirit. He made to you the hearing, the sight and the hearts. How little you thank! (32:6-9). 

In that time, your Lord said to the angels: "I am going to create from clay a human. So, once I have shaped him and breathed into him of my soul, fall down before him prostrate". (38:71-72). 

2) Texts of the Sunnah on the fetus 

Many sayings of Mohammed also mention the formation of the fetus. We quote here the most important: 

 From Bukhari 9.546: "The creation of everyone of you starts with the process of collecting the material for his body within forty days and forty nights in the womb of his mother. Then he becomes a clot of thick blood for a similar period (40 days) and then he becomes like a piece of flesh for a similar period. Then an angel is sent to him (by Allah) and the angel is allowed (ordered) to write four things; his livelihood, his (date of) death, his deeds, and whether he will be a wretched one or a blessed one (in the Hereafter) and then the soul is breathed into him.

 From Muslim, Book 33, Number 6392: When the drop of (semen) remains in the womb for forty or fifty (days) or forty nights, the angel comes and says: My Lord, will he be good or evil? And both these things would be written. Then the angel says: My Lord, would he be male or female? And both these things are written. And his deeds and actions, his death, his livelihood; these are also recorded. Then his document of destiny is rolled and there is no addition to and subtraction from it.
From Bukhari 4.430: "(The matter of the Creation of) a human being is put together in the womb of the mother in forty days, and then he becomes a clot of thick blood for a similar period, and then a piece of flesh for a similar period. Then Allah sends an angel who is ordered to write four things. He is ordered to write down his (i.e. the new creature's) deeds, his livelihood, his (date of) death, and whether he will be blessed or wretched (in religion). Then the soul is breathed into him.

From Bukhari 4.549: "(as regards your creation), every one of you is collected in the womb of his mother for the first forty days, and then he becomes a clot for an other forty days, and then a piece of flesh for an other forty days. Then Allah sends an angel to write four words: He writes his deeds, time of his death, means of his livelihood, and whether he will be wretched or blessed (in religion). Then the soul is breathed into his body.

From Bukhari 8.593: Each one of you collected in the womb of his mother for forty days, and then turns into a clot for an equal period (of forty days) and turns into a piece of flesh for a similar period (of forty days) and then Allah sends an angel and orders him to write four things, i.e., his provision, his age, and whether he will be of the wretched or the blessed (in the Hereafter). Then the soul is breathed into him.

We will see in the following verses and how these stories have been exploited by Muslim jurists to determine the status of the fetus. 

III. Insufflation of the soul or the beginning of life? 

Muslim jurists insist not on the beginning of life but the beginning of insufflation of the soul. But what is the soul? 

1) Definition of the Soul 

The Koran uses generally the Arabic term ruh, to designate the soul or spirit. This term is related to the term rih, wind, and it probably stems from the idea that the soul is breathed into the human body through the mouth of God. 

The Koran also uses the term nafs. This term is related to the term nafas, breath: "If you had seen the oppressors in the agonies of death and the angels spreading forth their hands: "Give up your souls (anfusakum)" (6:93). 

The Koran says: "They ask you about the soul. Say: "The soul is of the affair of my Lord". You are not given from the knowledge except a little (17:85). Nevertheless classical and modern authors discuss it. Thus, Ibn Qayyim Al-Jawziyyah (d. 1351) has devoted an entire book to this subject. 

These Muslim writers have several hypotheses to determine what the soul is. Some think that it is the life. Others believe that it is rather the breath which, once interrupted, causes death. Others say that the soul is that with which man perceives science, feels the pain and enjoys the pleasures. Some make a difference between life and soul. Sperm, the ovule and the tree live, but they have no souls. On the other hand, the soul can leave the body without it dies. Thus, they say, human being continues to live while sleeping, but he is temporarily deprived of his soul. This view stems from two Koranic texts: 

God recalls the souls at the time of their death and those who do not die during their sleep. He holds back those for whom he decreed death and sends the others back till a named term (39:42). 

It is he who takes you away at night, and knows what you committed by day. Then he resurrects you therein until a named term is fulfilled. Then to him is your return, and he will inform you of what you were doing (6:60). 

In the next section we will see if the fetus has a soul according to Muslim law and from when. 

2) Insufflation of the soul in the fetus 

According to the Koran, the fetus goes through seven steps: clay, drop [of sperm], adhesion, embryo, bones, flesh, then another creation (23:12-14). God breaths into him of his spirit before the hearing, the sight and the hearts (32:6-9), or once he shaped him (38:71-72). 

The sayings of Mohammed give a little more precise but contradictory dates concerning the breathing of the soul: 120 days, 40 days, 40 or 45 nights, 42 nights, 40 and some nights, 40 days and 40 nights. 

The determination of the date of the insufflation of the soul is important because the attitude of some jurists depends on that date for their decision concerning abortion. 

Citing classics, modern Muslim authors argue that the insufflation of the soul is accompanied by a change in the formation of the fetus. Before insufflation, the fetus develops and feeds unwittingly like a plant. After insufflation, the fetal movements become voluntary. 

IV. The fetus's right to life 

Islamic law guarantees the right to life in many verses of the Koran, some forbidding specifically infanticide: 

Do not kill your children dreading poverty (17:31). 

That is why we prescribed to the children of Israel that whoever killed a person except for another person or corruption on the earth, it shall be as if he had killed all humans. Whoever revived it, it shall be as if he had revived all humans (5:32). 

Do not kill the soul that God has made forbidden, except by right (17:33). 

The question that arises here is whether the fetus has the right to life, and at what point: the beginning of its conception, or once god a breathed the soul? This leads us to talk about abortion. 

It should be noted that neither the Koran nor the Sunnah mentions abortion. The classical and modern Muslim jurists, however, use the elements given in these two sources concerning the life and the soul of the fetus to determine their positions against abortion, but they do not agree with each other. 

1) The abortion among Muslim writers 

A) Voluntary abortion

Some classical jurists adopt a strict position, prohibiting voluntary abortion from the first moment of the conception. This is the position of the Shafi'i Al-Ghazali (d. 1111) for whom life begins at the ejection of sperm into the womb of the woman. However, the crime is more serious with the progression of pregnancy. Attacking the ejected sperm prevents the formation of the human being. He compares this issue with the formation of the contract which is carried by offer and acceptance. The contract cannot be canceled after acceptance of the offer. This strict position is shared by Malikis and some Hanafis and Hanbalis. 

The Shafi'is, with the exception of Al-Ghazali (d. 1111), allow voluntary abortion within 40 days (or 42 days according to some) whenever both spouses agree and a fair physician has certified that such abortion has no damaging consequences for the pregnant woman. But such an abortion is considered makruh (hateful). 

The Hanbalis are divided. Some admit voluntary abortion within 40 days. Others permit it within 120 days. The Hanafis are also divided into three groups. Some prohibit abortion from the moment of the pregnancy. Others allow abortion within 120 days of pregnancy. Others allow abortion only within 40 days. But the woman commits a sin if abortion is for no reason. 

Al-Buti, a modern author, admits abortion within 40 days. He said that nothing suggests that such an abortion is prohibited in Islamic law. But he admits that we should be careful and not to perform abortions even within 40 days. The doctor, however, cannot declare abortion as such forbidden. 

B) Abortion in case of necessity 

Those who prohibit abortion from the moment of conception, after 40 days or after 120 days, allow it in cases of necessity. The Koran dispenses indeed a person of his obligations in case of need: "whoever is forced, and is neither rebel nor transgressor, your Lord is forgiver, very-merciful" (6:145, see also 16:115; 2: 173). Three conditions must be met: 

- 
The causes of the necessity must already exist at the time of abortion and not be predictable. 

- 
The consequences must be certain or normally expected according to scientific evidence and not on an impression. 

- 
The interest to be protected should be more important than the interest sacrificed. 

Three cases are considered: 

- 
The continuation of pregnancy threatens the life of the mother. 

- 
The continuation of the pregnancy will have permanent consequences on the health of the mother. 

- 
The continuation of the pregnancy leads to the drying up of the milk threatening the life of the breastfed child when the mother can not afford to hire a feeder. 

C) Abortion in cases of adultery, rape or incest 

Islamic law does not allow abortion if the pregnancy is the result of adultery. The Koran says: "No burdened [soul] will be burdened with another’s burden" (17:15). At no time during pregnancy, it is permissible for a woman to make the fetus pay for her fault. The authorization given to pregnant women to abort within 40 days or 120 days is a legal permission (rukhsah). 

The adulterous woman cannot abort even in case of necessity. The Koran says: "whoever is compelled by hunger, not inclining willfully to sin, then God is forgiver, very-merciful "(5:3, see also 2:173). The case of necessity cannot be invoked in case of sin. 

This restriction is intended to prevent the woman from engaging in adultery with impunity. If you give a woman the way to get rid of her pregnancy by abortion, it's like she is encouraged to commit adultery again. However, Islam forbids adultery and adultery and whatever leads to it. Authors quote the case of a woman who, having committed adultery and wanting to be purified, pressed Muhammad to stone her. He refused to do it before birth and weaning. 

If the woman has been raped, most authors allow abortion. According to Al-Buti, abortion can be done into 40 or 120 days, and necessity can be invoked beyond these limits. However, others believe that abortion in cases of rape can not occur before the breathing of the soul. Such an abortion is authorized by Grand Mufti Tantawi. 

Aroua wrote: when the child is the product of irresponsible sex (mental illness, rape, incest), one must take into consideration to the rights of the child, of the mother and of the society. 

D) Abortion for convenience or comfort 

Is it possible to abort if there is concern that continuing the pregnancy produces weakness, affects the elegance of a woman's body or requires a birth by caesarean operation? 

According to Al-Buti, a woman can still abort within 40 or 120 days. Beyond that period, it may no longer invoke the convenience or comfort. Respect for the life of the fetus is more important than the damage to bodily integrity of women. 

E) Abortion for socioeconomic reasons 

Abortion for economic reasons (fear of poverty and inability to feed the child) is condemned in Islamic law in the same way and for the same reasons as infanticide. Citing verses against infanticide, a Muslim author believes that such abortion "is facing a very important issue, that of faith and trust in God." God, says this author, has guaranteed the livelihood of each individual: "There is no animal on earth whose provision is not incumbent to God who knows its settlement and its repository. All is in a manifest book"(11:6); "In the heaven there are your provision and what you are promised "(51:22); "Do not kill your children dreading poverty. It is we who provide for them and you. Killing them is a great error"(17:31). 

Yet some people voices are allowing couples to resort to abortion as a means of birth control. A woman with several children became pregnant because she did not know the modern contraceptives. She asked the President of the Court of Appeal of Yemen if she could abort. He replied affirmatively if both spouses agree, provided that the soul was not breathed into the fetus. The fatwa states that the soul is breathed into the fetus at the beginning of the fifth month. This view, however, is criticized by Idris. 

F) Penalties against abortion 

We will not dwell here on sanctions under Islamic law against abortion and refer the reader to provisions of the Egyptian Islamic penal code draft of 1982 reproduced at the end of the study which synthesizes these sanctions. 

2) Position of the Arab legislators 

Arab countries have opted generally for a tough position against abortion. Thus, the Egyptian penal code was inspired by the French Criminal Code before the Act No. 75-17 of January 17, 1975 relating to abortion: 

Article 260 - Any person who, by beating or other violence, has voluntarily provided the miscarriage of a pregnant woman shall be punished by short-term hard labor.
Article 261 - Any person who, by the administration of drugs, the use or the indication of means for the purpose to procure the miscarriage of a pregnant woman, whether she has consented or not, shall be punished imprisonment.
Article 262 - a woman has consented to take drugs or knowingly uses or allows the use of the indicated means, and who has actually aborted, shall be punished in the same sanction. 

Article 263 - If the offender is a doctor, surgeon or pharmacist, he will be punished by hard labor (Article 317). 

Article 264 - The attempted abortion shall in no case be prosecuted (Article 7). 

In this country, abortion is permitted only in the context of Articles 60 and 61 of the Criminal Code: 

Article 60 - The act done in good faith in the exercise of a right recognized by Islamic law does not fall within the scope of criminal law. 

Article 61 – Is not punishable whoever committed the offense while he was constrained by the necessity to protect oneself or others from a serious and imminent risk, that he had not provoked voluntarily and that he could otherwise avoid. 

Article 60 decriminalizes physician and surgeon in the exercise of their profession. However, the physician and the surgeon should be allowed to practice their profession, are not at fault or negligence and the patient is consenting. Article 61 decriminalizes the state of necessary. Applied to the case of abortion, the physician and the surgeon can perform it on a woman only in the following three conditions: pregnancy is a danger to life or health of women, abortion is the only way to avoid this danger, and the woman is consenting. 

Egyptian law does not allow invoking the Islamic norms that allow abortion into 40 or 120 days. This is confirmed by the Court of Cassation and the Egyptian doctrine. Moreover, eugenic abortion for fetal deformity, economic or moral reasons (incest or rape) is not allowed. An Egyptian author believes that abortion on moral grounds should be allowed, as opposed to abortion for economic reasons. 

We find the same norms in other Arab penal codes. Note however that in addition to cases of necessity (danger to life or health of the woman), the Lebanese (Article 545) and Syrian criminal code (Section 531) provides for an attenuation in the punishment for the woman who aborted to save her honor, "as well as the person guilty of such an abortion with or without consent of the woman" who has acted in order to save the honor of his descendant, or that of a relative up to the second degree. On the other hand, the Sudanese Penal Code de 1991 (Article 135) decriminalizes abortion if the pregnancy is the result of rape and is of less than ninety days' duration and the mother requests the miscarriage. This article disappeared in the code de 2003 which says in section 262:
Whoever voluntarily causes a woman with child to miscarry, shall, if such causing miscarriage be not caused in good faith for the purpose of saving the life of the woman, be punished with imprisonment for a term not exceeding three years or with fine or with both; and, if the woman be quick with child, shall be punished with imprisonment for a term not exceeding seven years and may also be liable to fine; provided that if the offence is committed by an unmarried pregnant woman in order to avoid shame, she shall be punished with imprisonment for a term which shall not exceed three years or with fine or with both

Only Tunisia, to our knowledge, allows the voluntary termination of pregnancy. Article 214 paragraphs 3 to 5 of the Tunisian Penal Code as amended in 1973 says: 

The artificial termination of pregnancy is permitted when it occurs in the first three months in a hospital or health clinic or authorized by a physician practicing legal profession. 

After three months, the termination of pregnancy can also be performed when the health of the mother or her mental balance may be compromised by the continuation of the pregnancy or when the unborn child might suffer from illness or severe disability. In this case, it must take place in an establishment approved for this purpose. 

The interruption referred to in the preceding paragraph shall take place upon presentation of a report from the treating doctor to the doctor who performs such interruption. 

Thus, the Arab world is experiencing the same problem raised in the West. It is divided between those who oppose abortion and those who want liberalization. Muslim religious authorities try to arbitrate and to impose themselves against the government, even if the views of classical Muslim authors are not unanimous in this area. Their position, less liberal than those of the classical authors, does not differ from those asserted by the Vatican in international conferences. It can be summarized by this quote from a modern Muslim author: 

The call for the liberalization of abortion is an appeal contrary to all divine religions. It does not help but the laxity and immorality, and adds to the crime of adultery that of the murder. 

The strict attitude of the law against abortion in a country like Egypt does not prevent women from resorting to illegal abortion, with or without the help of doctors. This type of abortion even seems to be widespread in Egypt. Women's movements in this country claim the right of women to have abortions in certain cases of hardship. March 2010, religious scholars in Egypt rejected a draft law that, if adopted, would authorize abortion and the sterilization of women for financial and health reasons, labeling it anti-Islamic. The Health Committee at the People’s Assembly approved the medical responsibility law, which includes an article that authorizes abortion and sterilization if a woman’s health or condition does not make her fit for having kids. Scholars from Al-Azhar labeled the law un-Islamic and argued that such procedures could only be carried out in cases of emergency. Hamed Abu Taleb, Dean of the Faculty of Islamic Law at Al-Azhar University argued that anyone involved in this law would be considered a sinner. “Abortion and sterilization of women because of poverty is definitely against Islam. Those who drafted the law as well as those who will apply it are sinners.” Abu Taleb added that the new law is not only un-Islamic, but also unconstitutional due to the close connection between the constitution and Islamic law. “According to the constitution, Islamic law is the main source of legislation and since the new law violates Islamic law, it violates the constitution.”
3) Abortion in case of deformity or AIDS 

Can we remove the fetus which suffers from a serious disability as mongolism or congenital mental or physical incurable deformity? This question, which appeared with the development of medical diagnostics, has not been addressed by classical Muslim jurists. As for the Arab legislators, only Tunisia allows abortion at any time, "when the unborn child might be suffering from a serious illness or disability." 

In the absence of legislation in this area, the modern Muslim authors try to fill this gap in the light of Islamic law, but without reaching a common opinion. 

Al-Buti prohibits abortion because of deformity because no one can predict it with certainty. He adds that Islamic law considers life itself far more important than the desire to eliminate the deformity in society. The removal of deformed, either before or after birth, is an act of selfishness more than an act of mercy. 

Aroua is more flexible. He writes: "When the child has a genetic or constitutional risk detectable with almost a certainty, a risk which is incompatible with a normal life, then a decision can be taken to terminate the pregnancy." It's the same "when the father or the mother has a hereditary infection or disease threatening the human future of the child". 

Al-Bar says that it is permissible to abort a deformed fetus within 120 days of pregnancy. But beyond this period, it is possible to do it only if there is a danger to the health of the mother. He disapproves the Muslim doctors in the Arab countries who practice abortion is this case after 120 days. The latter view of Al-Bar was adopted in February 1990 by a fatwa of the Academy of Islamic law which depends on the Muslim World League. 

Let us here quote a fatwa of Ibn Baz, the highest Saudi authorities: 

Q: If pregnancy is diagnosed and there are defects and deformities in the fetus during pregnancy, is it permissible to terminate the pregnancy before its completion?

Answer: It is not permissible and it is a must to leave it as Allah may change that. Doctors may have many theories and Allah makes their theories in vain. The newborn may be sound. Allah tries his servants with both prosperity and adversity. So it is not permissible to terminate pregnancy, because the doctor saw a deformity but it must be left even if the parents find their newborn with a deformity, they should raise it patiently and great reward are in store for them. They can also send it to care houses, which the state allocates for that purpose. Who knows? Things might change and what they see as deformities in the fifth or the six month might disappear and Allah might heal it. The Mufti of Jordan has a more liberal position. It allows for abortion if three doctors severe deformation agree on the need for abortion. 

The Mufti of Jordan has a more liberal position. He allows abortion for severe deformation if three doctors agree on the need for abortion. 

What about the fetus infected with the AIDS virus in the womb? A Muslim writer says that the issue opposes a disadvantage and an interest. The disadvantage is to deprive the fetus of the right to life so that he is not born with AIDS. The interest is to respect the right to life of the fetus even though the child may be born infected with AIDS. A principle of Islamic law prescribes: "When interest and disadvantage are brought together in an act without it being possible to realize the interest while avoiding the advantage, priority is given to the interest if it is greater than the disadvantage". The right to life even with HIV is greater than the deprivation of life to spare the child AIDS. Therefore we should not abort a fetus, despite the risk of contamination by AIDS, especially with the medical advances that could allow the child to heal. 

V. The burial of the fetus 

The Muslim burial is done according to specific norms, the Muslim dead being placed in a position facing Mecca. In Muslim countries, as well as in Israel, each religious community buries its dead in its own cemetery. It is forbidden to bury a member of another community. The classical and modern Muslim authors believe that the burial of non-Muslims with Muslims in the same cemetery is detrimental to them. A Saudi fatwa said that we should not bury non-Muslims in Muslim cemeteries "because they suffer damage by their neighborhood". It is also the country's interest not to create a cemetery for non-Muslims in Saudi, but the dead must be sent back to their countries of origin. If their parents are not able to pay for transportation, the state must find a solution. 

Muslim religious authorities believe that Muslims living in non-Muslim countries must be buried according to their religious norms, in cemeteries of their own. If such cemeteries do not exist, the deceased should be transferred into the nearest Muslim country. But because of the costs of such a transfer, they accept that a Muslim be buried in a non-Muslim cemetery, for necessity. If there is a choice between a Christian cemetery and a Jewish cemetery, one must opt for the Christian cemetery. And if there is a choice between the Jewish cemetery and a pagan cemetery, one must opt for the Jewish cemetery. 

These segregationist norms who exist among Muslims, Jews and some Christians give rise to bizarre situation. So when the husband is Muslim and the wife is non Muslim, each of them is buried in his own cemetery even if they have lived a lifetime together and shared the marital bed. 

But what about the non-Muslim woman who dies pregnant from her Muslim husband? The fetus is considered a Muslim ex lege. If the woman is buried among the Christians, this is detrimental to the fetus. If the woman is buried among Muslims, it is detrimental to them. The solution proposed by the Muslim jurists is to bury the woman apart from the Christian cemetery and the Muslim cemetery, the back of the woman turned towards Mecca so that the fetus is facing Mecca. Caliph 'Umar (d. 644) was of the opinion that she would be buried in the cemetery of the Muslims because of the fetus. Others think she should rather be buried in the cemetery of the disbelievers. A modern writer said that if the woman died before the insufflation of the soul in the fetus (located according to this author at 120 days of pregnancy), the non-Muslim woman must be buried in the graveyard of non-Muslims since the fetus is not considered a human being and should not be treated as a Muslim. If the woman dies after 120 days of pregnancy and the fetus could be born alive if the pregnancy reached its end, then the fetus is considered a Muslim, and the woman is buried in the cemetery of the Muslims. 

According to Islamic law, the dead must be washed before being buried in a shroud, reciting the prayer on him. The martyr is buried with his clothes, without being washed. What about the fetus outside the womb dead? Muslim jurists are divided: some believe that we must name him, wash him, put him in a cloth, recite the prayer on him and bury him. Others say that one should neither wash nor name him, nor recite the prayer on him, but he will be buried in a cloth. Still others believe that these operations must be accomplished if the soul was breathed into the fetus, as a fetus with a soul will be called by his name the day of judgment. 

VI. Islamist drafts 

There are several Arab and Islamic declarations of human rights. On the other hand, several draft constitutions were written by Muslim groups in order to replace the current Arab constitutions considered contrary to Islamic law. 

These documents usually speak of the right to life without indicating when life begins: at conception or later. However, there are some references to abortion. 

The 1st Declaration of the OIC (1979) says "Abortion and infanticide are absolutely prohibited" (Article 7). The second statement of this organization (1981) is less categorical: "It is forbidden to perform the abortion without medical necessity" (Article 2). The third declaration (1990) does not mention abortion. Section 2 (a), however, says: "Life is a gift from God and is guaranteed to every human being. It is up to individuals, societies and states to preserve the right from any violation; it is forbidden to remove life without legal reason (shar'i)". And section 7 (a) adds: "The mother and the fetus will receive protection and special treatment". 

The Egyptian Islamic penal code draft of 1982 tries to codify the Islamic norms. It embodied in article 198 the compensation (diyyah) according to Islamic law in cases of abortion and Articles 533-535 to discretionary sanctions that the State may impose on the guilty. We quote here these articles: 

Article 198 – The woman who voluntarily or by mistake causes the miscarriage of her fetus, or the person who causes such abortion should pay the diyyah [blood money] to the heirs of the fetus if he comes out alive and dies thereafter; the ghurrah [1/10 of the blood money] must be paid if the fetus comes out dead with aspects of human being; nothing is paid if the fetus comes dead out after the death of his mother. 

The guilty [who is at the same time the heir of the fetus] does not receive anything from the diyyah or ghurrah. 

The diyyah or the ghurrah is multiplied by the number of aborted fetuses. 

The ghurrah is the equivalent to one tenth of the diyyah. 

Payment of the diyyah or the ghurrah does not prevent the application of discretionary sanctions provided by law. 

Besides the above norms, the norms concerning the diyyah apply to the ghurrah. 

Article 533 - Whoever voluntarily caused the miscarriage of a consenting woman by whatever means, shall be punished by imprisonment [habs: 3 years at most]. The woman will be punished with the same sanction. 

If the woman does not consent or if the guilty was a physician, pharmacist or midwife, the punishment shall be imprisonment (sajn) for ten years. 

If the two factors above are met or if the abortion caused the death of the woman, the punishment shall be temporary imprisonment [sajn muwaqqat: 3 to 15 years]. 

In addition, the doctor's clinic, the pharmacy or the premises of the midwife will be closed for a period not exceeding the original sanction. 

Article 534 - There is no offense if the person who caused the abortion was a doctor and believed in good faith and for justifiable medical reasons that abortion was necessary to save the life of the woman when the abortion was caused with her consent or the consent of the person who replaces her in case of necessity. 

Article 535 - Unless the act constitutes another crime, the attempted abortion will be prosecuted if it took place without the consent of the woman, using violent means or administering abortion material without her knowledge. 

Thus we see that this Islamic draft adopts a strict position concerning abortion, allowing abortion only for the sake of saving the lives of the woman. It does not say anything about the deformed fetus. 

There are almost similar provisions in the unified Arab Penal Code draft prepared by the Arab League in 1996 and in that of the GCC in 1997. Both drafts follow the same strict position regarding abortion as the Egyptian draft. 
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